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I. INTRODUCTION   

  There are four motions before the Court in this case. The 

first is a motion for summary judgment on the issue of “number of 

occurrences” being brought by Defendants Columbia Casualty Company 

(“Columbia”), OneBeacon America Insurance Company (n/k/a Lamorak 

Insurance Company) (“OAIC”), and OneBeacon Insurance Company 

(n/k/a Bedivere Insurance Company) (“OIC”), collectively known as 

“the Certain Insurers.” The second is a motion for summary judgment 

on the issue of justiciability being brought by the Certain 

Insurers. The third is a motion for partial summary judgment being 

brought by Defendant Allstate Insurance Company (“Allstate”). The 

fourth is a motion for summary judgment being brought by the 

Plaintiff, Cooper Industries, LLC (“Cooper”).  

II. FACTS 

 The Diamond Alkali Superfund Site includes an area known as 

the Lower Passaic River Restoration Project (“the Site”), which 

consists of a 17-mile stretch of the Passaic River that is part of 

the Greater Newark Bay Complex. The United States Environmental 

Protection Agency (“EPA”), in cooperation with the State of New 

Jersey, oversees the remediation of the Site (the “Removal 

Action”). 

 On April 13, 2009, the EPA issued a Potentially Responsible 

Party (“PRP”) Notice to Exide Technologies, indicating that it was 

a PRP due to the activities of the Edison Storage Battery Company 
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and Thomas A. Edison, Inc. (collectively, “Edison”) as well as the 

McGraw-Edison Company (“McGraw-Edison”). The EPA issued a 

Correction and Supplement to its PRP Notice dated March 8, 2010, 

in which it explained that Cooper, rather than Exide Technologies, 

was responsible for the activities of Edison and McGraw-Edison, 

and that Cooper was a PRP. The March 8, 2010 Correction and 

Supplement asserted that McGraw-Edison succeeded to the 

liabilities of Edison, and Cooper in turn succeeded to the 

liabilities of McGraw-Edison, and therefore, Cooper was 

responsible for the polluting activities of both Edison and McGraw-

Edison as it related to the Site. On March 10, 2010, the EPA issued 

a General Notice Letter to Cooper notifying Cooper of its potential 

liability relating to the Site. The EPA identified three Thomas 

Edison sites as contributing waste to the Lower Passaic River for 

which it sought to hold Cooper liable: (1) Silver Lake, which 

includes two separate, adjacent factories; (2) Glen Ridge; and (3) 

West Orange. 

 The EPA alleges an Edison Storage Battery Factory was located 

in Glen Ridge, New Jersey at the intersection of Sherman Avenue 

and Belleville Avenue. The EPA alleges that the facility operated 

between 1901 and 1910. The PRP documents allege that the Glen Ridge 

Facility is responsible for the discharge of effluents into the 

Meadow Brook Sewer and via the Meadowbrook Storm Sewer into the 

Second River. The West Orange, New Jersey facility was alleged to 
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have produced batteries from 1912 to 1970. The West Orange facility 

is not alleged to have any connection to the Site via the sewers, 

however it is alleged to have discharged process water containing 

metals into Wigwam Brook between 1916 and 1949. The West Orange 

facility was owned by Edison, and later McGraw-Edison, until 1960. 

The EPA also alleged that Edison operated two factories in Silver 

Lake, one associated with its Primary Battery Division and one 

with its Storage Battery Division. 

 OAIC, as the successor to Commercial Union Insurance Company, 

issued seven insurance policies to Cooper. The OneBeacon primary 

policies provide: 

The Company will pay on behalf of the insured 

all sums which the insured shall become 

legally obligated to pay as damages because of 

Coverage A. bodily injury or 

Coverage B. property damage 

To which this insurance applies, caused by an 

occurrence, and the company shall have the 

right and duty to defend any suit against the 

insured seeking damages on account of such 

bodily injury or property damage even if any 

of the allegations of the suit are groundless, 

false, or fraudulent. 
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The OneBeacon primary policies define an “occurrence” as “an 

accident, including continuous or repeated exposure to conditions, 

which results in bodily injury or property damage neither expected 

nor intended from the standpoint of the insured.” The OneBeacon 

umbrella policies provide that OneBeacon shall pay all sums the 

insured becomes obligated to pay by reason of liability imposed by 

law or assumed by the insured by reason of property damage and all 

expenses incurred for the same in excess of underlying insurance. 

The OAIC excess umbrella policy provides coverage in excess of the 

underlying primary and umbrella liability policies. 

 OIC, as the successor to American Employers Insurance 

Company, issued an excess umbrella policy which provided coverage 

in excess of the underlying primary and umbrella liability 

policies. The United States Fire Insurance Company issued three 

insurance policies to McGraw-Edison, which were novated to 

Westchester Fire Insurance Company. The Westchester policies are 

structured to function as primary policies after the annual 

aggregate self-insured retentions are exhausted. Allstate, as 

successor-in-interest to Northbrook Excess and Surplus Insurance 

Company, issued four excess umbrella insurance policies to McGraw-

Edison between 1977 and 1980. The Allstate excess policies provide 

that Allstate will provide coverage in accordance with the terms 

of the underlying policies in excess of the underlying insurance. 

Columbia Casualty Company (“Columbia”) issued at least two 
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insurance policies to McGraw-Edison in 1977. The Columbia umbrella 

excess policy provides that Columbia will provide coverage in 

accordance with the terms of the underlying policies in excess of 

the underlying insurance. 

 Judge Vanek, in the Hudson County Superior Court Law Division, 

previously held that Cooper was the successor to McGraw-Edison. 

Cooper acquired McGraw-Edison via a series of corporate 

transactions commenced in 1985 and completed in 2004. As a result 

of these transactions, McGraw-Edison’s insurance coverage 

transferred to Cooper by operation of law. In 1985, Cooper created 

twelve new corporations to be used in the acquisition of McGraw-

Edison, including ten Mirror Image Corporations, CI Acquisition 

Company, and CM Mergerco. On May 31, 1985, CM Mergerco merged into 

McGraw-Edison, with McGraw-Edison emerging as a wholly owned 

subsidiary of CI Acquisition. On May 30, 1986, CI Acquisition 

merged McGraw-Edison into itself, assuming “all property, rights, 

and every other interest” of McGraw-Edison. Following the CI 

Acquisition and McGraw-Edison merger, McGraw-Edison’s corporate 

existence ceased. Four of the ten Mirror Image Corporations merged 

into a fifth one – Cooper Bussman – with Cooper Bussman emerging 

as the surviving corporation. Cooper Bussman then changed its name 

to McGraw-Edison Company (“New McGraw”). After CI Acquisition 

dispersed all of its assets and acquired all of its stock, it 

liquidated itself. At the conclusion of the May 30, 1986 
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transactions, New McGraw emerged as a wholly owned subsidiary of 

Cooper. The purpose of these transactions was to move all of 

McGraw-Edison’s businesses into New McGraw, save for assets Cooper 

carved out to be disposed of, and to bring what remained under 

Cooper’s ownership. The insurance coverage rights retained by 

McGraw-Edison also transferred into New McGraw. 

 New McGraw was merged into Cooper in 2004. Cooper, New McGraw, 

and the Certain Insurers have continued to operate as if the 

insurance coverage rights transferred from CI Acquisition to New 

McGraw and then to Cooper. Cooper intended the Bill of Sale to 

transfer insurance coverage from CI Acquisition to New McGraw 

because, from Cooper’s perspective, Old McGraw and New McGraw were 

the same. Following the transactions detailed above, Cooper 

operated with the understanding that coverage had transferred from 

McGraw-Edison to CI Acquisition to New McGraw and finally to 

Cooper. Nancy Mollers, Cooper’s Director of Risk Management from 

1983-2012, believed that the transactions transferred rights from 

McGraw-Edison to Cooper. Anthony Black, a McGraw-Edison Risk 

Management employee at the time of the acquisition by Cooper, 

believed that the transactions transferred coverage rights from 

McGraw-Edison to Cooper. Robert Teets, Cooper’s Vice President 

responsible for Risk Management from 1984-2008, believed the 

transactions transferred coverage rights from McGraw-Edison to 

Cooper.  
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 Following Cooper’s acquisition of McGraw-Edison, the 

Defendants treated Cooper as if it were entitled to coverage rights 

under the prior-issued policies. The Defendants also continued to 

accept claims for defense and indemnity from Cooper and continued 

paying defense costs and indemnity under the policies to both 

Cooper Industries, Inc. and Cooper Industries, LLC. Defendants 

continued to engage in cost-sharing agreements regarding McGraw-

Eidson asbestos claims with Cooper from 1986 to the present. 

Defendants also continued demanding confidential information 

regarding the settlement value of McGraw-Edison’s claims. 

Defendants continued controlling Cooper’s right to enter into 

settlement of McGraw-Edison claims, continued demanding and 

accepting retrospective premium payments from Cooper pursuant to 

the policies, and continued requesting assistance from Cooper in 

establishing exhaustion of policies to trigger excess coverage. 

 All of the information regarding the corporate transactions 

which led to Cooper’s acquisition of McGraw-Edison were disclosed 

to the Certain Insurers. On September 8, 2000, while tendering a 

claim to OneBeacon, Cooper specifically explained that McGraw-

Edison merged into CI Acquisition, that CI Acquisition transferred 

assets and liabilities, and that CI Acquisition then dissolved. In 

response, OneBeacon paid both defense and indemnity costs on that 

same claim on February 4, 2001. 
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 By letter dated May 11, 2011, Cooper provided notice to 

OneBeacon of its claim for defense and/or indemnity under the 

policies for any claim arising from the Removal Action and the new 

Jersey Litigation. Cooper reiterated its request for coverage from 

OneBeacon on September 12, 2011. Since tendering its notice and 

claim for defense, the Certain Insurers have failed to provide a 

defense to Cooper, causing Cooper to incur costs totaling 

approximately $4.5 million related to the Environmental Action. 

This litigation thereafter followed.  

III. STANDARD 

 Motions for summary judgment are governed by R. 4:46-2, which 

requires a court to grant summary judgment upon a moving party’s 

showing “that there is no genuine issue as to any material fact 

challenged and that the moving party is entitled to judgment as a 

matter of law.” Brill v. The Guardian Life Ins. Co. of America, 

142 N.J. 520 (1995).  In Brill, the New Jersey Supreme Court 

propounded the standard for granting summary judgment under R. 

4:46-2, holding that the judge must consider “whether the competent 

evidential materials presented, when viewed in the light most 

favorable to the non-moving party in the consideration of the 

applicable evidentiary standard, are sufficient to permit a 

rational fact finder to resolve the alleged dispute in favor of 

the non-moving party.” Id. at 523.   
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 However, “when the evidence is so one-sided that one party 

must prevail as a matter of law, the trial court should not 

hesitate to grant summary judgment.” Id. at 539-540.  Thus, “an 

opponent to a motion for summary judgment may not simply point to 

any fact in dispute to create a genuine issue of material fact.”  

Zelnick v. Morristown-Beard Sch., 445 N.J. Super. 250, 259 (Law. 

Div. 2015).  Rather, the opposing party “is compelled to come 

forward with affirmative proof that ‘the facts are not as the 

movant alleges.’" Id. (quoting Spiotta v. William H. Wilson, Inc., 

72 N.J. Super. 572, 581 (App. Div. 1962)). 
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Cooper’s Motion for Partial Summary Judgment as to Entitlement 

of Coverage under the McGraw-Edison Policies 

IV. DISCUSSION  

a. Collateral Estoppel 

  i. Law 

 In order to succeed in a collateral estoppel argument, a party 

must show that the party against which estoppel is asserted was a 

party to the prior litigation, that the party actually litigated 

the issues in the prior litigation, a judgment was entered against 

them in the prior litigation, and the judgment in the prior 

litigation was on the merits. See Olivieri v. Y.M.F. Carpet, Inc., 

186 N.J. 511, 521 (2006)(outlining the factors that govern when 

collateral estoppel bars relitigation of an issue). Collateral 

estoppel “does not require the entry of a judgment, final [means] 

being appealable.” In re Brown, 951 F.2d 564, 569 (3d Cir. 

1991)(applying New Jersey law and holding that an interlocutory 

summary judgment order was entitled to preclusive effect). Rather, 

as the New Jersey Supreme Court noted, “collateral estoppel applies 

whenever an action is ‘sufficiently firm to be accorded conclusive 

effect.’” Hills Dev. Co. v. Township of Bernards, 103 N.J. 1, 59 

(1986)(quoting Restatement(Second) of Judgments § 13). This rule 

is designed to avoid “needless duplication of effort and expense 

in the second action to decide the same issue.” Restatement 

(Second) of Judgments § 13 cmt. G. “[T]hat the parties were fully 



 

12 
 

heard, that the court supported its decision with a reasoned 

opinion, that the decision was subject to appeal or was in fact 

reviewed on appeal, are factors supporting the conclusion that the 

decision is final for the purpose of preclusion.” Id. 

  ii. Parties’ Arguments 

 Cooper is seeking coverage for McGraw-Edison’s liabilities 

from the Certain Insurers, each of which issued coverage to McGraw-

Edison that covers these precise liabilities. Cooper believes that 

it is entitled to coverage rights for these liabilities under the 

Policies based on the prior decision of Judge Vanek in Hudson 

County; Judge Vanek found that Cooper was entitled to coverage for 

two reasons: (1) Cooper is the successor-by-merger to McGraw-

Edison; and (2) these coverage rights were validly assigned to 

Cooper via a post-loss assignment. See Cooper Indus., LLC v. Emp’rs 

Ins. of Wausau, No. HUD-L-2471-13, slip op. at 17-20 (Law Div. 

June 12, 2015). Cooper believes that, for those same reasons, this 

Court should hold that OneBeacon and CAN are estopped from 

disputing these issues. Cooper also believes that it should be 

deemed the successor in rights under the Wausau, Allstate, and 

Westchester policies because it was found to be the successor to 

McGraw-Edison’s coverage rights. 

 Cooper mainly relies on the prior decision of Judge Vanek in 

Hudson County for the proposition that the Insurers should be 

estopped from relitigating whether Cooper is entitled to coverage 
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rights under the Policies. Cooper believes that OIC and CNA are in 

the same position as OIAC was, specifically, that they were parties 

to the litigation in Hudson County, litigated these issues against 

Cooper, and had a judgment entered against them as to these issue 

on the merits. 

 Cooper also argues that it is the valid successor-in-interest 

to the coverage rights under Wausau, Allstate, and Westchester 

policies. Wausau, Allstate, and Westchester were also parties to 

the Hudson County action. Cooper moved for summary judgment against 

these entities seeking a declaration of its status as the successor 

to McGraw-Edison’s coverage rights, and the Hudson County court 

entered summary judgment in favor of Cooper on this issue as to 

the Wausau, Allstate, and Westchester Policies. See, generally 

Cooper Indus., No. HUD-L-2471-13 at 2. After the Hudson County 

court entered summary judgment against Wausau, Allstate, and 

Westchester, but before a final judgment on the merits was entered 

against them, these insurers settled their claims against Cooper. 

Cooper now contends that the sole difference between these parties 

and the OneBeacon Defendants is that they settled before final 

judgment was entered. Cooper therefore argues that Wausau, 

Allstate, and Westchester should be collaterally estopped from 

disputing Cooper’s rights to assert coverage under the Policies. 

 In opposition, Wausau writes that it believes Cooper has not 

established it has rights under the Wausau Policies. Wausau 
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disputes Cooper’s claims that the Hudson County Opinion held that 

Cooper “is the successor to McGraw-Edison’s coverage rights under 

the Wausau . . . Policies.” Wausau believes that the Hudson County 

Opinion did not address Wausau or the Wausau policies because 

Cooper’s motion in that instance was not directed at Wausau. 

Further, Wausau asserts that because Illinois is where the Wausau 

policies were issued, and where McGraw-Edison was headquartered 

throughout the Wausau Policies Period, that Illinois law could 

also potentially apply here. Wausau therefore accordingly believes 

that this Court should engage in a choice-of-law analysis here as 

well. 

  iii. Decision 

 Notwithstanding Wausau’s attempts to apply Illinois law to 

this litigation, and attempts to discredit Judge Vanek’s well-

reasoned opinion from Hudson County, this Court previously found 

that “Judge Vanek’s opinions present a clear and decisive holding 

on” the issue of collateral estoppel. Cooper Indus., No. ESK-L-

9284-11 at 16. Judge Vanek’s prior decision remains compelling 

persuasive authority to this Court. That decision addressed the 

same issues, with the same arguments, concerning the same insurance 

policies and the same corporate transactions, and supported by the 

same factual record. Last year, this Court found that the Hudson 

County decision prevents OAIC from disputing the issue of coverage 

under these Policies. See Cooper Indus., LLC v. Emp’rs Ins. of 
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Wausau, No. ESX-L-9284-11, slip op. at 15-16 (Law Div. Aug. 30, 

2016). Further, following Judge Vanek’s decision, both the 

Appellate Division and Supreme Court issued rulings applying the 

same position regarding post-loss assignments of coverage rights, 

further reinforcing the precedential weight of her decision. See, 

generally Givaudan Fragrances Corp v. Aetna Cas. & Sur. Co., 227 

N.J. 322, 327 (2017). 

Accordingly, it therefore appears as though collateral 

estoppel should apply to the OneBeacon Defendants, Wausau, 

Allstate, and Westchester in this case. 

b. Entitlement to Coverage Rights under the McGraw-

Edison Policies 

  i. Law 

 Policy provisions limiting the assignment of a policy do not 

apply to a transfer occurring by operation of law, such as a 

transfer effected via a merger. See Fed. Ins. Co. by & through 

Assoc. Aviaition Underwriters v. Purex Indus., 972 F.Supp. 872, 

889 (D.N.J. 1997)(collecting cases).  

The polestar of construction is the intention 

of the parties to the contract as revealed by 

the language used, taken as an entirety; and, 

in the quest for the intention, the situation 

of the parties, the attendant circumstances, 
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and the objects they were thereby striving to 

attain are necessarily to be regarded. 

Atlantic N. Airlines, Inc. v. Schwimmer, 12 N.J. 293, 301 (1953). 

Where ambiguity exists, “courts will consider the parties’ 

practical construction of the contract as evidence of their 

intention and as controlling weight in determining a contract’s 

interpretation.” Cty. Of Morris v. Fauver, 153 N.J. 80, 103 (1998). 

In the absence of definitive conduct by the parties, the Court 

should summon all available evidence in service of the “ultimate 

goal of discovering the intent of the parties.” Conway v. 287 

Corporate Ctr. Assocs., 187 N.J. 259, 270 (2006). Even where the 

language of the contract is clear on its face, courts “permit a 

broad use of extrinsic evidence to achieve the ultimate goal of 

discovering the intent of the parties.” Id. 

  ii. Parties’ Arguments 

 Cooper argues that there can be no dispute that the formal 

statutory mergers of McGraw-Edison into CI Acquisition and New 

McGraw into Cooper resulted in a lawful transfer of insurance 

coverage rights. Cooper contends that the coverage in this case 

transferred as either a post-loss assignment or a de facto merger; 

under either interpretation, Cooper says, the McGraw-Edison 

insurance coverage rights lawfully transferred from CI Acquisition 

to New McGraw notwithstanding any anti-assignment clauses 

contained in the Policies. Cooper contends that the bill of sale 
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transferring ownership of McGraw-Edison to New McGraw also 

transferred McGraw-Edison’s insurance coverage rights because it 

did not specifically refrain from doing so. Cooper also argues 

that its intent to transfer McGraw-Edison’s coverage rights to New 

McGraw controls and should be dispositive. Despite the fact that 

the bill of sale at issue here was between two separate entities, 

Cooper contends, the entities were in fact identical and controlled 

entirely by Cooper. It is for this reason that Cooper believes its 

own intent should be the only intent that matters.  

 Cooper believes that the bill of sale was a valid, post-loss 

assignment. “Once an insured loss has occurred . . . an anti-

assignment clause in an occurrence policy may not provide a basis 

for an insurer’s declination of coverage based on the insured’s 

assignment of the right to invoke policy coverage for that loss.” 

Givaudan, 227 N.J. at 327 (“[T]he great majority of courts adhere 

to the rule that general stipulations in policies prohibiting 

assignments of the policy, except with the consent of the insurer, 

apply only to assignments before loss, and do not prevent an 

assignment after loss.”). Cooper contends that the transfer of 

coverage from CI Acquisition to New McGraw was a post-loss 

assignment that did not change the Insurers’ risk profile. The 

Insurers had contracted to provide coverage for liabilities caused 

by occurrences during the Policies’ respective coverage periods, 

which ran from February 28, 1959 to March 1, 1986. It was not until 
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May 30, 1986, after the last coverage period had run, that CI 

Acquisition transferred McGraw-Edison’s coverage rights to New 

McGraw. The Insurers agree to provide coverage for liabilities 

incurred by McGraw-Edison between 1959 to 1986.  

 In the alternative, Cooper believes that the bill of sale 

resulted in a De Facto Merger. “Courts consider substance over 

form and look to the nature of the transaction as a whole as 

reflected in the sale agreement and its actual consequences.” 

Wilson v. Fare Well Corp., 140 N.J. Super. 476, 484 (Law Div. 

1976). “The courts of this State and of other jurisdictions have 

never hesitated in the past in finding that a particular corporate 

combination was in fact and in legal effect a merger or a 

consolidation, even though the transaction might have been 

otherwise labeled by the parties.” Applestein v. United Bd. & 

Carton Corp., 60 N.J. Super. 333, 349 (Ch. Div. 1960). The parties’ 

intentions are the “dominant test for evaluating the legal effect 

of a particular instrument.” Bruen v. Switlik, 185 N.J. Super. 97, 

103 (App. Div. 1982). Factors weighing in favor of a determination 

that the contracting parties intended to effectuate a merger or 

consolidation rather than an asset sale, include: 

(i) continuity of management, personnel, 

physical location, assets, and general 

business operations; (ii) a cessation of 

ordinary business and dissolution of the 
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predecessor as soon as practically and legally 

possible; (iii) assumption by the successor of 

the liabilities ordinarily necessary for the 

uninterrupted continuation of the business of 

the predecessor; and (iv) continuity of 

ownership/shareholders. 

In re Hazardous Discharge Site Remediation Fund, 2013 N.J. Super. 

Unpub. Lexis 1232, *9 (App. Div. 2013)(quoting Woodrick v. Jack J. 

Burke Real Estate, Inc., 306 N.J. Super. 61, 73 (App. Div. 73 (App. 

Div. 1997)))(vacating the trial court order that there was no de 

facto merger). The Court need not find that all of these factors 

are present to find that a de facto merger occurred. Id.; Luxliner 

P.L. Export, Co. v. RDI/Luxliner, Inc., 13 F.3d 69, 73 (3d Cir. 

1993). Cooper believes all four factors are present in this case 

and, as a result, a de facto merger has occurred. Cooper also 

argues that the Insurers here acquiesced in the transfer of 

coverage rights from McGraw-Edison to Cooper. 

 In opposition to this portion of Cooper’s motion, Wausau 

argues that the circumstances surrounding the type of reassignment 

in Givaudan are distinguishable from those found in this case. In 

Givaudan, Wausau contends, the insurance policies in dispute were 

issued to Givaudan Corporation (“Givaudan”), which manufactured 

fragrances and flavors. 227 N.J. at 328. A successor to Givaudan 

transferred the company’s assets and liabilities (but not its 
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insurance policies) to a Givaudan Roure Fragrance Corporation in 

1998, which merged into Givaudan Fragrances Corporation 

(“Fragrances”) in 2002. Id. at 329. The flavors part of the 

business as merged into Givaudan Roure Flavors Corporation 

(“Flavors”), which thereby became the successor-in-interest to 

Givaudan, the named insured. Id. Years later, in 2006 and 2009, 

lawsuits were filed against Fragrances relating to alleged 

environmental contamination. Id. at 330-31. The insurers declined 

coverage under the Givaudan policies because Fragrances was not a 

named insured. Id. at 331. Fragrances filed a declaratory judgment 

action and in 2010, while that action was pending, Flavors and 

Fragrances entered into an assignment in which Flavor’s rights 

with respect to coverage for claims related to the fragrances 

operations transferred by Givaudan in 1998 were transferred to 

Fragrances. Id. 

 As a result, Wausau asserts that the Bill of Sale and the 

claims for loss allegedly transferred here are unlike the 

assignment and transfer in Givaudan, because in that case the 

claims assigned related to lawsuits that had been filed in court 

and tendered to insurance companies at the time of the assignment, 

whereas here, at the time of the Bill of Sale, neither the EPA nor 

any other person had asserted or would assert a claim against 

McGraw-Edison for 25 years. Further, in Givaudan, the assignment 

specifically provided for transfer of insurance coverage rights, 
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whereas the Bill of Sale here does not mention insurance rights 

and only generically provides that Seller “transfers, conveys and 

assigns . . . all of Seller’s right, title and interest in, to or 

under the ‘Transferred Assets,’” defined as “Seller’s assets, 

rights and properties of every kind and nature . . . including but 

not limited to” a number of things but not including insurance 

contracts. These alleged “unknown and as yet unasserted 

liabilities” should, according to Wausau, not be considered 

transferred losses. 

  iii. Decision 

 Cooper here is seeking a declaration that, if it is liable 

for the underlying environmental remediation in this matter, then 

the Insurers owe Cooper a duty to indemnify. Cooper’s liability 

for the Lower Passaic River site necessarily appears to be linked 

to the wastes released by Edison prior to 1960, when Cooper’s 

predecessor-in-interest sold all the facilities at issue here. If 

those wastes had not remained present at the Site today, there 

would logically not be any need for removal of them. Accordingly, 

unless the Insurers are able to prove that such coverage is barred 

by some policy exclusion, Cooper should be entitled to a 

declaration that the Insurers owe them indemnification for any 

liabilities Cooper ultimately incurs. Such relief has been sought 

and granted by the Appellate Division before. See Astro Park v. 

Fireman’s Fund Insurance Company, 284 N.J. Super. 491, 500 (App. 
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Div. 1995)(“Both insurers claim that the declaratory judgment was 

premature because liability . . . had not been determined . . . 

[W]e are satisfied that if plaintiff is compelled to clean up the 

property, it should be indemnified.”(Internal citations omitted)). 

 Cooper should, therefore, not be required to prove its own 

liability to the EPA, as the Insurers argue. First, the declaratory 

relief Cooper is seeking is wholly contingent on Cooper’s later 

liability; Cooper is not asking this Court to declare that the 

Insurers must indemnify Cooper “no matter what”, they are merely 

asking this Court to declare that the Insurers will only have to 

indemnify if Cooper is found liable. Second, Cooper has already 

incurred millions of dollars in costs pursuant to the interim 

settlement of the costs of the remedial investigation and 

feasibility study for the Lower Passaic River. Requiring an insured 

to prove its own liability would discourage settlements and would 

prevent an insured from disputing liability in the underlying 

action, thus increasing the potential liability for both the 

insured and insurer. See Diamond Shamrock Chems. v. Aetna Cas. & 

Sur. Co., 258 N.J. Super. 167, 243-45 (App. Div. 1992) (“In order 

to recover the amount of the settlement from the insurer, the 

insured need not establish actual liability to the party with whom 

it has settled.” (internal citation omitted)). Finally, the 

Insurers have cited to the case of Flomerfelt v. Dardiello, 202 

N.J. 432 (2010) for the proposition that the Court cannot resolve 
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the duty to indemnify here. In Flomerfelt, the policyholder was 

facing a complaint stating multiple potential theories of 

liability, only some of which were covered, where facts developed 

in the underlying case would have impacted whether coverage was 

available. Here, on the other hand, there is only one theory of 

liability: strict liability for releases during Cooper’s periods 

of operation that resulted in property damage. This sole theory of 

liability fits precisely within the scope of the Insurers’ 

coverage. If the Insurers believe Cooper acted with some additional 

intent that would trigger an exclusion, the underlying case will 

not resolve the question because intent is not relevant to Cooper’s 

liability. Thus, the issue of intent falls on the Insurers to 

prove. And, of course, should the Insurers be successful in 

proving, on Cooper’s behalf, that no releases took place while 

Cooper’s predecessors operated the facilities in question, this 

Court is confident that Cooper would welcome such an outcome as it 

would eliminate Cooper’s liability in this case. 

 Accordingly, this Court is satisfied that Cooper has 

established its prima facie case such that it deserves a ruling 

declaring that, if Cooper is found liable, then the Insurers owe 

a duty to indemnify. 

c. Coverage of the West Orange and Glen Ridge Liabilities 

  i. Law 
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 Under New Jersey Law, the insured has the burden to establish 

that a given policy covers a given claim. Carter-Wallace, Inc. v. 

Admiral Ins. Co., 154 N.J. 312, 329 (1998)(internal citation 

omitted). See also, Burd v. Sussex Mut. Ins. Co., 5 N.J. 383, 399 

(1970); Hartford Acc. & Indem. Co. v. Aetna Life & Cas. Inc., 98 

N.J. 18, 26 (1984); Chemical Leaman Tank Lines, Inc. v. Aetna Cas. 

& Sur. Co., 817 F.Supp. 1136, 1143 (D.N.J. 1993).  

 The Supreme Court of New Jersey has held that 

In general, insurance policies cover losses 

resulting only from ‘occurrences’ that take 

place during the policy period . . . 

Therefore, when an insured has been covered by 

several policies over the relevant period of 

time, identifying the appropriate trigger of 

coverage, or when an occurrence took place, 

will be critical in determining which insurer 

is liable for the damages that have accrued. 

Quincy Mutual Fire Ins. Co. v. Borough of Bellmawr, 172 N.J. 409, 

416 (2002). As a result, before being able to find that a given 

policy covers a given claim, courts must first find that an 

“occurrence” took place during the relevant policy period. The 

actual damage to the party asserting the claim, not the wrongful 

act that precipitated that damage,” triggers the policy. Memorial 

Properties, LLC v. Zurich American Ins. Co., 210 N.J. 512, 525 
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(2012). In Memorial Properties, the New Jersey Supreme Court held 

that the insurance policy in effect in 2006 was obligated to 

provide coverage to the crematory and cemetery because that was 

when family members learned that the bodies of their deceased loved 

ones had been harvested prior to cremation and burial. The Court 

held that the “occurrence” was the actual emotional damage suffered 

by the underlying plaintiffs when they learned of the improper 

treatment of the deceased, not the act of harvesting organs itself 

three years earlier; this meant that the insureds were not entitled 

to coverage under the 2003 policy. Id. at 527.  

  ii. Parties’ Arguments 

 The Policies at issue in this case provide coverage for suits 

alleging (i) property damage (ii) caused by an occurrence (iii) 

during the coverage period. In order to trigger coverage, both 

parties agree, each of these three elements must be met.  

Cooper asserts that the absence of any evidence of intentional 

pollution from Glen Ridge and West Orange warrants a declaration 

that, if Cooper were held liable for pollution of the Lower Passaic 

River alleged to have emanated from Glen Ridge and West Orange, 

such liability would fall within the scope of coverage provided by 

the policies. Cooper contends that the PRP notice in this case 

constitutes a suit within the meaning of the insurance policies. 

Cooper also argues that the claims against Cooper concern an 

“occurrence” within the meaning of the insurance policies. Cooper 
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also argues that the occurrences occurred within the applicable 

policy period.  

 In opposition, Allstate contends that Cooper’s motion must be 

denied because Cooper has failed to establish the threshold 

requirement for an “occurrence.” Allstate argues that Cooper has 

not established the existence of “an accident or event which 

resulted in property damage during the Northbrook Policy periods,” 

which it asserts is required for coverage to apply. Further, 

Allstate argues that without its own expert or other competent 

evidence, Cooper cannot establish the timing of the alleged 

pollution of the Lower Passaic River Site, which would then trigger 

the Northbrook policies. Allstate takes the position that Cooper 

has offered no admissible expert testimony or documentary evidence 

that proves coverage was triggered and cannot rely on the opinion 

of the Defendants’ experts in order to do so; Cooper must show 

when the damage took place and a causal connection between the 

damage and the operations of its facilities using such evidence, 

which Allstate claims it has not done. Finally, Allstate believes 

that questions of fact exist in this case regarding the application 

of the pollution exclusion which preclude a grant of summary 

judgment to Cooper on its motion. All Cooper has shown here, 

according to Allstate, is: that by virtue of its corporate history, 

it is the apparent successor to Edison; that it has been named as 

a PRP by the EPA with respect to the Lower Passaic River Site as 
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a result of Edison’s historic operations in the early twentieth 

century; and that it has agreed to participate in funding the 

cleanup of the Lower Passaic River Site. Allstate argues that these 

facts are insufficient to establish that Edison caused property 

damage and that such damage occurred during the Northbrook policy 

periods.  

iii. Decision 

 This Court previously held that “Cooper is owed a defense for 

liabilities related to the Lower Passaic River Site that arise 

from the operations of Cooper’s predecessors in West Orange and 

Glen Ridge, New Jersey.” Cooper, No. ESX-L-9284-11, at 16-22. This 

Court also previously held that the PRP notice issued to Cooper 

regarding its claims at issue here did constitute a suit alleging 

property damage within the meaning of the Policies. See Cooper, 

No. ESX-L-9284-11, slip op. at 16-22. The Supreme Court of New 

Jersey has also held that these types of actions constitute suits 

alleging property damage. See Gen. Acc. Ins. Co. of Am. v. State 

Dep’t of Envt’l Prot., 143 N.J. 462, 470 (1996). Further, 

environmental actions will be treated as alleging a covered 

occurrence pursuant to a commercial general liability policy, 

unless the insurer can prove that “the insured intended or expected 

to cause environmental harm comparable both as to severity and 

type with that for which indemnification is sought.” CPC Int’l., 

Inc. v. Hartford Acc. & Indem. Co., 316 N.J. Super. 351, 371 (App. 
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Div. 1998). Here, there appears to be no evidence that Cooper’s 

predecessors intended to cause the environmental harm for which 

Cooper is currently being held liable at either Glen Ridge or West 

Orange. Even the Insurers’ proposed expert on the timing of the 

contamination here supports the conclusion that the occurrences 

took place during each of the Policies’ respective coverage 

periods. Accordingly, this requirement from the Policies weighs in 

favor of Cooper. 

 This Court further does not agree with Allstate’s contention 

that Cooper has provided no evidence to support its argument that 

contaminants discharged by Edison’s facilities must have remained 

present in the Lower Passaic River Site before, during, and after 

the policy periods. Despite the fact that Cooper did not provide 

expert evidence of this contention itself, the opinions of two 

experts retained by other Defendants in this case do appear to 

support this conclusion. Douglas Swanson, an expert retained by 

other Defendants in this case, wrote in his report that, if there 

was a release of contaminants from the battery plants at Glen Ridge 

and West Orange, those contaminants would have remained present in 

the Lower Passaic River Site up to today. Swanson’s deposition 

testimony reiterated this conclusion. This Court does not intend 

to suggest that it has adopted Swanson’s expert report as 

admissions by the Defendants, as that would contravene the 

Appellate Division’s holding in Corcoran v. Sears Roebuck and Co., 
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312 N.J. Super. 117, 126 (App. Div. 1998)(“Expert’s reports . . . 

cannot be treated as an admission simply because a party furnished 

them in discovery.”). This Court merely finds Swanson’s report 

persuasive in and of itself. Further, as to Swanson’s deposition 

testimony, this Court has received no objection from Swanson to 

his opinion being considered in the course of deciding the instant 

motions. See Rocco v. New Jersey Transit Rail Operations, Inc., 

330 N.J. Super. 320, 343 (App. Div. 2000)(The “opinion of an 

expert, as opposed to testimony of facts perceived, may not 

ordinarily be compelled against the expert’s wishes.” (emphasis 

added)). In addition, Cooper does not even need to rely on 

Swanson’s opinion in the matter because the only possible 

conclusion here based on the facilities’ periods of operations is 

that if Cooper is responsible for waste at the Lower Passaic River, 

then that waste was released prior to 1960 and has remained present 

at the Site ever since, continuously triggering coverage. The cases 

cited by Allstate in support of its contention that Cooper may not 

cite Swanson’s statements also only cover situations where a party 

has withdrawn an expert and their adversary seeks to cite that 

expert’s conclusions; here, the Insurers have stated that they 

will call Swanson to testify at trial. See Mehalick v. Schwartz, 

223 N.J. Super. 259, 264-65 (Law Div. 1987) (holding the rule 

against compelling expert testimony at trial “is not relevant in 

this case since the opinion had in fact already been rendered and 
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furnished in a prepared report and testified to at deposition by 

the expert.”) 

 As to the pollution exclusion, this defense requires the 

Insurers to prove that Edison “intentionally discharge[d] a known 

pollutant.” Morton Int’l. Inc. v. General Accident Ins. Co. of 

Am., 134 N.J. 1, 78 (1993). This “coverage exclusion relates not 

to the depositing of the waste material but to the knowledge that 

it would pollute.” Astro Pak, 284 N.J. Super. at 498. Accordingly, 

to prevail on a pollution exclusion defense, the Insurers must 

prove that Edison intentionally discharged pollutants with the 

knowledge that its conduct would be “harmful to either people or 

the environment” at the Lower Passaic River Site. Universal-Rundle 

v. Comm. Union Ins. Co., 319 N.J. Super. 223, 237 (App. Div. 1999). 

This standard is a high one; even where an insured intentionally 

and routinely discharged waste containing lead and antimony over 

a forty-five year period, the exclusion still did not apply because 

“no evidence suggested that [the] plaintiff was in fact aware at 

the time that its dumping of slag, sand, and dust behind its plant, 

with whatever amount of lead or antimony was contained in such 

materials, could be harmful to either people or the environment.” 

Id. at 237-38; see also Astro Pak, 284 N.J. Super. at 501 (holding 

the discharge of pollutants into a landfill was not barred by the 

pollution exclusion). The only substances the Insurers’ expert, 

Dr. Sternberg, identified as a “known pollutant” are copper sulfate 
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and sulfuric acid. Yet a question exists as to whether Dr. 

Sternberg identified evidence that these compounds were actually 

released from any of the Edison facilities or were actually used 

in Edison’s manufacturing process. Further, even if copper sulfate 

and sulfuric acid were released, the documents on which Dr. 

Sternberg relies indicate that copper sulfate was not viewed as a 

pollutant at the time and sulfuric acid was commonly used as a 

weed killer at the time. The Insurers also have not convinced this 

Court that, even if the substances were released and known to be 

pollutants, that they were released in such quantities that an 

individual in the early twentieth century would have believed they 

were likely to cause environmental harm. All these issues 

considered together would seem to preclude the application of the 

pollution exclusion in this case. 

Next, as this Court previously held, “over two decades ago, 

the Supreme Court interpreted CGL policies to cover statutory 

environmental claims.” Cooper Indus., LLC v. Emp’rs Ins. of Wausau, 

No. ESX-L-9284-11, slip op. at 33. As a result, these liabilities 

logically appear to demand being treated as covered occurrences 

unless the Insurers can prove that Cooper’s predecessors intended 

to cause environmental injury “comparable both as to severity and 

type with that for which indemnification is sought.” CPC Int’l., 

316 N.J. Super. at 371; Carter-Wallace, Inc. v. Admiral Ins. Co., 

154 N.J. 312, 330-31 (1998)(“an insurer must bear the burden of 
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proving that an insured intended or expected environmental 

damage”). Here, the Insurers have not been able to meet this burden 

as to either Glen Ride or West Orange. The Insurers have not 

provided any competent evidence regarding discharge of 

contaminants at Glen Ridge, and the evidence provided for West 

Orange indicates that the facility was, in the words of 

environmental regulators, “an example of what is being contributed 

by an industrial concern to the campaign of the clean-up of the 

rivers.” The insurers have also been unable to provide convincing 

evidence that prove “exceptional circumstances exist that 

objectively establish the insured’s intent to injure.” Morton 

Int’l. Inc. v. General Accident Ins. Co. of Am., 132 N.J. 1, 86 

(1993) (quoting Voorhees v. Preferred Mut. Ins. Co., 128 N.J. 165, 

185 (1992)). Accordingly, the occurrence requirement of the 

Policies also weighs in favor of Cooper.  

 Finally, if Cooper is ultimately held liable for damages 

arising from Glen Ridge or West Orange, each of the Policies’ 

respective coverage periods are necessarily triggered. Where the 

release of contaminants into the environment results in 

progressive damages taking place over many years, New Jersey courts 

apply the “continuous trigger” theory of coverage to determine 

which policy periods are implicated. Quincy Mut. Fire Ins. v. 

Borough of Bellmawr, 172 N.J. 409, 422-23 (2002)(citing Carter-

Wallace, 154 N.J. at 321; Owens-Illinois Inc. v. United Ins. Co., 
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138 N.J. 437, 477 (1994)). The continuous trigger theory provides 

that where damage results from continuous exposure to the injurious 

conditions, courts should treat the injury as an occurrence in 

each year that the contaminant was present. Id. at 416; Owens-

Illinois, 138 N.J. at 450. The Glen Ridge Plant ceased operating 

in 1910, and Cooper’s predecessor sold the West Orange Plant in 

1960. The Contaminants for which Cooper may be held responsible 

are alleged to have remained present at the Lower Passaic since 

that time. As the Policies cover a period from February 28, 1959 

to March 1, 1986; each Policy terms therefore appears to be 

triggered here. 

 As a result of the foregoing, it does appear to the Court 

that Cooper has provided enough evidence to confirm that there is 

no genuine issue of material fact with regard to with the Policies 

at issue here with respect to the Glen Ridge and West Orange sites.  

d. Coverage of the Silver Lake Liabilities under the 

Wausau Policies 

 i. Law 

 In order to demonstrate an occurrence under an insurance 

policy, the insured must demonstrate that there has been property 

damage during the subject policy periods; the Court then evaluates 

whether the insured expected or intended to cause injury, focusing 

on the insured’s knowledge, and declines to find an occurrence if 

the conduct was intentional. Carter-Wallace v. Admiral Ins. Co., 
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154 N.J. 312, 328-33 (1998). Specific intent to cause the actual 

damage claimed is not necessary, so long as the resulting injuries 

were of the sort that would ordinarily have been expected to result 

from the insured’s conduct. SL Indus. V. Am. Motorists Ins. Co., 

128 N.J. 188, 199-200 (1992). In Morton Int’l, 132 N.J. at 81, the 

New Jersey Supreme Court established guidelines for determining 

whether an insured acted with “intent to injure” such that any 

resulting property damage would not constitute an “occurrence.” In 

the context of pollution matters, Morton acknowledged the 

impracticality of adherence to the general rule that it must look 

at the insured’s subject intent to injure. Morton reasoned that 

insured “may concede that pollutants, even known pollutants, had 

been intentionally discharged,” but would be “virtually certain to 

insist that the resultant harm was unintended and unexpected.” 

Thus, in the absence of “smoking gun” testimony from a disgruntled 

employee, proof of subject intent to cause environmental harm would 

not be feasible.” Id. at 85-86. The Morton Court created a list of 

factors whereby intent could be found from both subjective and 

objective circumstances surrounding the insured’s polluting 

activities: 

[W]e hold that in environmental coverage 

litigation a case-by-case analysis is required 

in order to determine whether, in the context 

of all of the available evidence, exceptional 
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circumstances [exist] that objectively 

establish the insured’s intent to injure. 

Those circumstances include the duration of 

the discharges, whether the discharges 

occurred intentionally, negligently, or 

innocently, the quality of the insured’s 

knowledge concerning the harmful propensities 

of the pollutants, whether regulatory 

authorities attempted to discourage or prevent 

the insured’s conduct, and the existence of 

subjective knowledge concerning the 

possibility or likelihood of harm. 

Id. at 86 (internal quotations omitted). 

 These factors are not exhaustive, however, and every factor 

does not have to be proven for a trier of fact to conclude that an 

insured expected or intended the environmental conditions. See, 

e.g. Pittston Co. v. Allianz Ins. Co., 905 F.Supp. 1279, 1308 

(D.N.J. 1995), rev’d in part on other grounds, 124 F.3d 508 (3d. 

Cir. 1997).  

 ii. Parties’ Arguments 

 Cooper contends that, because the PRP Notice qualifies as a 

suit under New Jersey law, and because there is no dispute that 

the occurrences took place during the coverage period, and that 

Wausau cannot satisfy its burden of establishing that Cooper’s 
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predecessors acted with the intent to cause environmental harm 

from the Storage Battery operations at Silver Lake, the Silver 

Lake liabilities should be covered under the Wausau policies. 

 In opposition, Wausau argues that there is substantial 

documentary evidence and expert testimony regarding pollution at 

Silver Lake and the other sites which establishes a material issue 

of fact as to whether Edison expected or intended to cause 

environmental harm to the surrounding waterways and ecosystem. 

Wausau believes that Cooper has failed to demonstrate a covered 

occurrence under the Wausau Policies in relation to the Siler Lake 

Site, as a result. Wausau argues that Cooper must demonstrate that 

there has been property damage during the subject policy periods 

in order to prove an occurrence, and the Court must then evaluate 

whether the insured expected or intended to cause injury based on 

the insured’s knowledge. Wausau contends that it has provided 

copious evidence creating substantial issues of material fact that 

would preclude a grant of summary judgment in Cooper’s favor; these 

include: documents on the duration of the discharges; documents on 

the intentionality of the discharges; documents on the knowledge 

of the harmful propensities of the pollutants/subjective knowledge 

concerning the possibility or likelihood of harm; and documents 

concerning the regulatory efforts to stop the conduct. Wausau has 

also provided an export engineering report from Yaron Sternberg, 

Ph. D. attesting to the intentionality of Edison’s conduct.   
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 iii. Decision 

 As with the coverage issues concerning the Glen Ridge and 

West Orange sites, this Court previously held that “Cooper is owed 

a defense for liabilities related to the Lower Passaic River Site 

that arise from the operations of Cooper’s predecessors in West 

Orange and Glen Ridge, New Jersey.” Cooper, No. ESX-L-9284-11, at 

16-22. This Court also previously held that the PRP notice issued 

to Cooper regarding its claims at issue here did constitute a suit 

alleging property damage within the meaning of the Policies. See 

Cooper, No. ESX-L-9284-11, slip op. at 16-22. The Supreme Court of 

New Jersey has also held that these types of actions constitute 

suits alleging property damage. See Gen. Acc. Ins. Co. of Am. v. 

State Dep’t of Envt’l Prot., 143 N.J. 462, 470 (1996). Further, 

environmental actions will be treated as alleging a covered 

occurrence pursuant to a commercial general liability policy, 

unless the insurer can prove that “the insured intended or expected 

to cause environmental harm comparable both as to severity and 

type with that for which indemnification is sought.” CPC Int’l., 

Inc. v. Hartford Acc. & Indem. Co., 316 N.J. Super. 351, 371 (App. 

Div. 1998). Here, there appears to be no evidence that Cooper’s 

predecessors intended to cause the environmental harm for which 

Cooper is currently being held liable at Silver Lake. As discussed 

above with regard to Silver Lake, the only substances the Insurers’ 

expert, Dr. Sternberg, identified as a “known pollutant” are copper 
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sulfate and sulfuric acid. Yet a question exists as to whether Dr. 

Sternberg identified evidence that these compounds were actually 

released from any of the Edison facilities or were actually used 

in Edison’s manufacturing process. Further, even if copper sulfate 

and sulfuric acid were released, the documents on which Dr. 

Sternberg relies indicate that copper sulfate was not viewed as a 

pollutant at the time and sulfuric acid was commonly used as a 

weed killer at the time. The Insurers also have not convinced this 

Court that, even if the substances were released and known to be 

pollutants, that they were released in such quantities that an 

individual in the early twentieth century would have believed they 

were likely to cause environmental harm. The evidence also 

indicates that when a potential problem was identified at Silver 

Lake, the Storage Battery plant there typically took swift and 

effective action to stop pollution. All these issues considered 

together would seem to preclude the application of the pollution 

exclusion in this case. 

 As a result of the foregoing, it appears to the Court that 

Cooper has provided enough evidence to confirm that there is no 

genuine issue of material fact with regard to with the Policies at 

issue here with respect to the Glen Ridge and West Orange sites.  

V. CONCLUSION  

 For the forgoing reasons, Cooper’s motion for partial summary 

judgment is hereby GRANTED. 
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Certain Insurers’ Motion for Partial Summary Judgment on “Number 

of Occurrences” 

IV. DISCUSSION  

a. Law 

This coverage dispute presents two potential sources of law: 

Illinois (where McGraw-Edison was based when the Certain Insurers 

issued their Policies) and New Jersey (the location of the Site). 

Where there is a potential conflict of law, this Court must apply 

New Jersey choice-of-law principles, which provide that “choice-

of-law determinations must be made on an ‘issue by issue’ basis, 

in which each issue is analyzed separately.” N. Jersey 

Neurosurgical Assoc., P.A. ex rel. Gil v. Clarendon Nat. Ins. Co., 

401 N.J. Super. 186, 192 (App. Div. 2008). 

The first step in a choice-of-law analysis is 

to determine whether an actual conflict exists 

by comparing the potentially applicable laws 

of the two jurisdictions. If the laws of the 

two jurisdictions do not differ significantly, 

then there is no choice-of-law issue to be 

resolved, and the forum state applies its own 

law. 

DeMarco v. Stoddard, 434 N.J. Super. 352, 367 (App. Div. 

2014)(internal citations and quotations omitted), rev’d on other 

grounds, 223 N.J. 363 (2015). 
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 In determining the number of occurrences, courts apply one of 

two tests: the “cause” test and the “effect” test. U.S. Gypsum Co. 

v. Admiral Ins. Co., 643 N.E.2d 1226, 1258 (Ill. App. Ct. 1994). 

Under the “cause” test, the number of occurrences is determined by 

referring to the cause or causes of the damage, rather than to the 

number of individual claims or injuries, as is the case under the 

“effect” test. Id. Both New Jersey and Illinois apply the “cause” 

test. See Bomba v. State Farm Fire & Cas. Co., 379 N.J. Super. 

589, 595 (App. Div. 2005)(“In deciding, we established the ‘cause 

test,’ which we defined as follows: ‘[F]or the purpose of counting 

the number of occurrences, the term must be construed from the 

point of view of the cause or causes of the accident rather than 

its effect.’”); U.S. Gypsum., 643 N.E.2d at 1258 (holding that in 

determining the number of occurrences, courts “should look to the 

cause of the damage”).  

The Appellate Division has established that the “Cause” Test 

is the applicable rule for New Jersey. Doria v. Ins. Co. of N. 

Am., 210 N.J. Super. 67, 72-73 (App. Div. 1986). Therefore, because 

there is no conflict of law with respect to the determination of 

the number of occurrences, this Court will apply New Jersey law to 

this issue. In Doria, the court held that for “the purpose of 

counting the number of occurrences, the term must be construed 

from the point of view of the cause or causes of the accident 

rather than its effect.” Id. The court there examined a set of 
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facts involving two boys who had been injured when they fell into 

an abandoned swimming pool. Doria, 210 N.J. Super. at 73. Although 

both boys suffered injuries, the court found that the policy’s 

“use of the term ‘occurrence’ clearly focuses on the underlying 

circumstances of the event which gave rise to the claim of injuries 

rather than on the injury itself.” Id. Applying the cause test, 

the court found that the boys’ injuries resulted from a single 

cause: the insureds’ failure to properly fence in and cover the 

abandoned pool” Id. Applying Doria, the Appellate Division then 

examined a shooting in Bomba, 379 N.J. Super. 589. There, several 

shooting victims sued a gunman’s parents, asserting negligent 

supervision of both their firearms and their son. Id. In finding 

a single occurrence, the court held that “there was but one 

occurrence, namely, the negligence of the gunman’s parents in 

permitting him to have access to the firearms in their home.” Id. 

at 596.  

b. Parties’ Arguments 

 The Certain Insurers contend that, applying the “Cause” Test, 

the claim against Cooper arises from a single occurrence. In 

support of this, they argue that the “Cause” test looks at the 

source of the alleged damage. The Certain Insurers argue that, 

based on Bomba and Doria, if there was a single cause here, this 

Court should find that there was a single occurrence. The Certain 

Insurers assert that the battery manufacturing operation was the 



 

43 
 

single cause of Cooper’s potential liability and, as a result, a 

single occurrence ruling is warranted. The Certain Insurers also 

take the position that despite the fact that the manufacturing 

operation took place at several facilities over nearly 80 years. 

The Insurers base this conclusion on their contention that the 

Policy language deems as one occurrence circumstances arising out 

of “substantially the same general conditions” with no limitation 

as to time or place. The Insurers believe this language must be 

enforced as written, Mem’l Props., LLC v. Zurich Am. Ins. Co., 210 

N.J. 512, 525 (2012), and courts such as the Third Circuit have 

considered it in finding a single occurrence ruling under analogous 

facts. See Liberty Mutual Ins. Co. v. Treesdale, Inc., 418 F.3d 

330, 336 (3d Cir. 2005). 

 In opposition, Cooper writes that the Glen Ridge and West 

Orange Sites constitute two separate occurrences. Cooper maintains 

that the pollution emanating from the Glen Ridge and West Orange 

sites was distinct in location, time at which it occurred, and 

impacted the Lower Passaic River Site in different ways.  

c. Decision 

 All of the parties here agree that, to the extent liabilities 

at the Lower Passaic River Site arose from a single facility, those 

liabilities should be treated as one occurrence. This Court concurs 

in that assessment. All parties further agree that New Jersey 

courts reject the “effects” test – which determines the number of 
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occurrences based on the manifestation of the loss – and instead 

adopts the “cause” test – which determines the number of 

occurrences based on the source of the injury. See, e.g. In re 

Liquidation of Integrity Ins. Co./Celotex Asbestos Tr., 214 N.J. 

51, 70 (2013)(“Under the cause test, the number of occurrenses is 

determined by the causes of the resulting injury . . . [T]he court 

asks if there was but one proximate, uninterrupted, and continuing 

cause which resulted in all of the injuries and damage.” (internal 

quotations omitted)). Ultimately, this dispute therefore turns on 

whether liabilities arising from different plants, operating at 

different times, in different locations, and impacting the Lower 

Passaic River Site in different ways, can be considered the same 

“cause.” 

 Based on the facts before the Court, it does not appear as 

though there is any genuine issue of material fact regarding 

whether or not the pollution discharged from the West Orange and 

Glen Ridge plants constituted separate occurrences. The Glen Ridge 

plant operated from 1901-1910 in Bloomfield, NJ and discharged 

pollution into the Meadow Brook and Meadowbrook Sewer; the West 

Orange facility, in turn, operated from 1912-1960 in West Orange, 

NJ and discharged its pollution into the Wigwam Brook. On these 

facts, even giving every favorable inference to the Certain 

Insurers as the non-movants, there does not appear to be any 

genuine issue of material fact that these two plants did not 
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constitute the same “proximate, uninterrupted, and continuing 

cause.” In re Liquidation, 214 N.J. at 70. The Certain Insurers 

have not identified any link or continuity between these plants 

that would justify treating them as a single cause. The two plants 

were notably never operating at the same time as one another; Glen 

Ridge closed in 1910, while West Orange opened in 1912. Not only 

were these plants’ operations geographically distinct, there was 

not even uninterrupted service between them. Indeed, two years 

passed between the closing of Glen Ridge and the opening of West 

Orange. While this factor alone is not dispositive, it 

ispersuasive. 

 Further, none of the cases cited by the Certain Insurers in 

their brief address the specific issues of this case adequately. 

The Certain Insurers have cited only one case applying New Jersey 

law, for example, which is O-I Brockway Glass Container v. Liberty 

Mut. Ins. Co., No. 90-cv-2797, 1994 U.S. Dist. LEXIS 21007 (D.N.J. 

Feb. 9, 1994). Not only is this case an unreported, non-binding 

federal district court case, O-I Brockway concerned the operations 

of a single plant in Freehold, New Jersey that disposed of 

industrial waste at a single landfill from 1959 through 1979. Id. 

at *3, *14. The sole case cited by the Certain Insurers addressing 

how the cause test applies to separate facilities actually supports 

the conclusion that Glen Ridge and West Orange should be treated 

as separate occurrences. In Caldo Oil v. State Water Resources 
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Control Board, 44 Cal. App. 4th 1821 (Cal. App. 1996), Caldo Oil 

sought to recover funds for property damages arising from the 

leaking of two separate fuel tank systems on adjacent parcels of 

land in San Jose, California. Caldo discovered a leak from the 

first fuel tank system in April 1987 and a leak from the second in 

December 1987. Id. at 1826. Caldo claimed these leaks constituted 

two occurrences under the Underground Storage Tank Cleanup Trust 

Fund, which defined an “occurrence” as, “an accident, including 

continuous or repeated exposure to conditions.” Id. at 1826-28. 

The Water Resources Control Board there determined that the claims 

were a single occurrence, explaining: “Abutting parcels were 

involved. These parcels are owned by the same company, which uses 

both parcels in combined business activities. The releases on both 

parcels involve petroleum products. The releases were discovered 

within a time frame which permitted a single site investigation.” 

Id. at 1826 (emphasis added). On appeal, the California Court of 

Appeals reversed the Water Resources Control Board determination, 

observing that the Cleanup Trust Fund statute used “virtually the 

same definition of ‘occurrence’ which appears in general business 

liability insurance policies,” and held that the board should have 

used the cause test that applies to the definition of occurrences 

under general liability policies to determine the number of 

occurrences.” Id. at 1826. Applying the cause test, the court there 

determined that, because the injuries were the result of two 
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autonomous cases, namely two separate fuel tank systems, the facts 

of that case established two occurrences. Id. at 1829. 

 Here, the two sources of discharge were even more distinct 

from one another than in Caldo Oil. In that case, the two fuel 

storage systems were on adjacent parcels of land and discharging 

the exact same pollutants into the same area; nevertheless, two 

separate occurrences were found to be taking place there. Here, 

the two plants were located in different towns, were never 

operating at the same time, were discharging different substances, 

and discharged those substances into different tributaries of the 

Lower Passaic River Site. Utilizing the cause test, and giving all 

favorable factual inferences to Cooper as the non-movant, it does 

not appear to this Court that there is any genuine issue of 

material fact with regard to the number of occurrences issue as it 

has been presented here.  

V. CONCLUSION  

 For the forgoing reasons, the Certain Insurers’ motion for 

summary judgment regarding the “number of occurrences” is hereby 

DENIED. 
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Certain Insurers’ Motion for Partial Summary Judgment on 

Justiciability 

IV. DISCUSSION  

 i. Law 

 The Declaratory Judgment Act (the “Act”) provides that 

declarations of future and contingent liabilities are not proper. 

To maintain a declaratory judgment action, the plaintiff must be 

able to demonstrate a justiciable controversy between adverse 

parties, and a sufficient interest in the outcome of the dispute 

to confer standing. In re Ass’n of Trial Lawyers of Am., 228 N.J. 

Super. 180, 183-84 (App. Div. 1988). This Act “cannot be used to 

decide or declare rights or status of parties upon a state of facts 

which are future, contingent and uncertain.” Chambers of Commerce 

of the United States of Am., et al. v. State of New Jersey, et 

al., 89 N.J. 131, 140 (1982)(quoting Lucky Calendar Co. v. Cohen, 

20 N.J. 451, 454 (1956). Otherwise, a declaratory judgment remedy 

would be transformed into a prohibited advisory opinion. Re/Max of 

N.J., Inc. v. Wausau Ins. Cos., 304 N.J. Super. 59, 64 (Ch. Div. 

1997), aff’d, 316 N.J. Super. 514 (App. Div. 1998), aff’d 162 N.J. 

282 (2000). 

 While the Act provides broad powers to a court to resolve 

disputes between the parties, courts should decline to render 

declaratory judgments where “it would not terminate the 

uncertainty or controversy giving rise to the proceeding.” N.J.S.A 
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§ 2A:16-6. “Although a trial judge should not view a declaratory 

application with hostility, he does have discretion to decline to 

render a declaratory judgment which would not terminate the 

uncertainty or controversy giving rise to the proceeding.”  

Elizabethtown Water Co. Consol. V. Bontempo, 67 N.J. Super. 8, 11 

(App. Div. 1961). 

 This issue also implicates a choice of law provision in the 

1989 Settlement Agreement. New Jersey court have long recognized 

the validity of such choice of law clauses. See, e.g., 

Instructional Sys., Inc. v. Computer Curriculum Corp., 130 N.J. 

324 (1992). There are exceptions to this rule, however, including 

when the chosen state has no involvement with the dispute or would 

undermine the public policy of a state with a substantially greater 

interest. Id. at 342. The Settlement Agreement also contains a 

forum selection clause for any disputes under it; the selected 

forum is Michigan, which typically strongly enforces forum 

selection clauses. See Turchek v. Amerifund Fin., Inc., 725 N.W.2d 

684, 688 (Mich. Ct. App. 2006). New Jersey case law also holds 

that forum selection clauses should be enforced in the courts of 

this state. See, e.g., Wilfred MacDonald Inc. v. Cushman Inc., 256 

N.J. Super. 58, 64 (App. Div. 1992)(“Forum selection provisions 

have long been enforced in New Jersey.” (collecting cases)). Where 

the parties have received reasonable notice of a forum selection 

clause, the clause is not enforced in New Jersey in only three 
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narrow circumstances: “(1) the clause is a result of fraud or 

overweening bargaining power, (2) enforcement in a foreign forum 

would violate strong public policy of the local forum, or (3) 

enforcement would be seriously inconvenient for the trial.” Ibid., 

(citations omitted). The exception concerning inconvenience of the 

chosen forum state, “is reserved for the situation where ‘trial in 

the contractual forum will be so gravely difficult and inconvenient 

that [the party] will for all practical purposes be deprived of 

his day in court.’” Copelco Capital, Inc. v. Shapiro, 331 N.J. 

Super. 1, 4 (App. Div. 2000)(quoting Winfred MacDonald, 256 N.J. 

Super. at 65). 

 New Jersey courts have long recognized the principles of 

comity among jurisdictions counsel for restraint where another 

court is already vested with jurisdiction over a dispute. See 

Sensient Colors Inc. v. Allstate Ins. Co., 193 N.J. 373, 397 

(2008). In that context, New Jersey courts have recognized that 

under the principles of comity they should defer to proceedings of 

the federal court in matters related to the settlement if the 

federal court finds that it has continuing jurisdiction. See 

Thompson v. Atlantic City, 190 N.J. 359, 379 (2007). 

 Even considering that context, however, a policyholder states 

a justiciable declaratory judgment claim against its insurer where 

there is “potential liability” that will reach the insurers’ 

coverage. See, e.g. UMC/Stamford, Inc. v. Allianz Underwriters 



 

51 
 

Ins. Co., 276 N.J. Super. 52, 67 (Law Div. 1994)(denying first-

layer excess insurers’ motion for summary judgment because the 

insurers were “next in line” above the primary insurance “making 

their potential liability real”). 

 ii. Parties’ Arguments 

 The Insurers believe that Cooper’s indemnity claims are not 

ripe for resolution under the Declaratory Judgment Act. The 

Insurers support their position by arguing first the Cooper’s 

request for declaratory relief on indemnity seeks an improper 

advisory opinion. The Insurers allege that Cooper has yet to 

provide any evidence of sums for which it seeks indemnity from the 

Insurers; they contend that this omission renders any ruling this 

Court could make an improper advisory opinion. 

Second, the Insurers argue that resolution of additional 

indemnity issues will not end uncertainty in this case in light of 

the pending related action in Michigan. The Insurers contend that 

the pending resolution of the Michigan action, which is currently 

on appeal, creates a large amount of uncertainty in this action. 

Once the facts of Cooper’s liability are known, if the parties are 

not able to agree on the precise amount of Cooper’s potential 

liability released by the settlement agreement, the Insurers 

write, the forum selection clause requires the issue to be 

litigated in Michigan Federal Court.  
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The Insurers finally contend that enforcement of the Parties’ 

forum selection and comity considerations support this Court 

exercising discretion here. The Insurers believe that none of the 

exceptions to enforcing forum selection clauses in New Jersey apply 

in this case. Further, regarding New Jersey courts’ interest in 

judicial comity amongst jurisdictions, the Insurers believe that 

this Court should not resolve issues before it that will 

subsequently be rendered moot by further rulings in the Michigan 

action. In addition, because this Court has resolved the question 

of the Insurers’ duty to defend, the Insurers argue that this Court 

has honored its interest in adjudicating coverage disputes 

involving New Jersey environmental sites and should thus go no 

further than that. 

In opposition, Cooper writes that its liability is real and 

concrete; as a result, Cooper contends that it has stated a 

justiciable declaratory judgment claim against its insurers here. 

Cooper is also adamant that a declaration of its rights to coverage 

from the Certain Insurers is necessary to enable Cooper to engage 

in meaningful settlement discussions with the EPA and the other 

PRPs. Cooper also argues that the Certain Insurers’ motion for 

summary judgment regarding justiciability is not about ripeness; 

instead, Cooper contends that it is an effort to have this Court 

terminate the instant litigation in New Jersey in deference to a 

federal court in Michigan. Cooper stresses that the Certain 
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Insurers have already attempted, in the past, to convince this 

Court to cede its jurisdiction to the Western District of Michigan, 

attempts which this Court has rejected, and believes there has 

been no change in fact or law that would warrant changing that 

conclusion.  

 iii. Decision 

 This Court previously heard arguments about the concerns 

raised by the Insurers on this motion in connection with Cooper’s 

duty to defend motion. Cooper, No. ESX-L-9284-11, slip op. In 

rejecting the Insurers’ request to stay the duty to defend motion 

pending resolution of the Michigan Action, this Court noted that 

it “has a strong interest in deciding issues relating to 

[remediation of a site solely in New Jersey] as well as the 

significant legal issues raised by the parties concerning 

insurance coverage in the environmental context.” Id.  

 Here, the Certain Insurers were to provide primary layer and 

first layer umbrella coverage for the liabilities at issue in this 

litigation. To date, Cooper has incurred approximately $4.5 

million in CPG assessments and attorney fees. Notably, while Cooper 

contends that all of the CPG assessments incurred have been defense 

costs, the Certain Insurers have never agreed with this 

determination. As this Court has previously recognized, “remedial 

investigation and feasibility study costs, such as those incurred 

by Cooper here, are to be allocated between defense and indemnity.” 
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See Cooper, No. ESX-L-9284-11, slip op. at 20; see also Gen. Acc. 

Ins. Co. v. Dep’t of Envtl. Prot., 143 N.J. 462, 279 

(1995)(reversing the Appellate Division and concluding that costs 

associated with a remedial investigation and feasibility study 

should be allocated between defense and indemnity costs under a 

general liability policy). 

 In addition to those costs Cooper has already incurred, the 

EPA has identified Cooper as PRP for the implementation of its 

remedy for the first eight miles of the Lower Passaic River Site, 

which the EPA has estimated will cost up to $2.073 billion to 

remediate. The EPA has already encouraged Cooper to begin 

negotiating its share of these costs with the other PRPs. Further, 

even though the EPA has identified Cooper as being “potentially 

responsible” for sharing the costs associated with the Lower 

Passaic River Site, this Court does not find that the liabilities 

Cooper faces are speculative in the slightest. Again, as this Court 

previously concluded, “it would be ‘naïve to characterize a [PRP 

notice from the EPA] as a request for voluntary action.’” Cooper, 

No. ESX-L-9284-11, slip op. at 20 (quoting Hazen Paper Co. v. U.S. 

Fid. & Guar. Co., 555 N.E.2d 576, 561-82 (Mass. 1990)). As insurers 

whose policies provide first dollar coverage for Cooper’s 

liabilities, the likelihood that the Certain Insurers will bear 

responsibility for some quantum of indemnity costs for the 
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remediation of the Lower Passaic River Site appears to be quite 

certain. 

 In addition, the EPA’s notice indicating that Cooper should 

begin negotiations with its fellow PRPs seemed to suggest that 

cash-out opportunities would be available to certain PRPs. With 

this in mind, Cooper is correct in its argument that it needs this 

declaratory relief in order to better negotiate a potential 

settlement with the EPA and the other PRPs. As explained by the 

United States Court of Appeals for the Third Circuit, the relative 

rights and obligations of a policyholder and insurer should be 

determined well in advance of settlement. ACandS, Inc. v. Aetna 

Cas. & Sur. Co., 666 F.2d 819, 823 (2d Cir. 1981)(reversing the 

district court, concluding that the insured stated a case or 

controversy against its insurer, and writing that “[l]iability 

insurers owe fiduciary obligations to their insured with respect 

to the consideration of settlement offers and the conduct of 

settlement negotiations”). This Court sees no reason to put off a 

declaratory judgment until after a settlement has been finalized, 

as doing so “would prevent the litigants from shaping a settlement 

strategy and thereby avoiding unnecessary costs . . . a 

determination of legal obligations would thus strongly affect 

present behavior, have present consequences, and resolve a present 

dispute.” Id. Such a state of affairs would also dovetail with the 

policy goals of early settlement with the EPA, which allows the 
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EPA to begin remediation efforts with the necessary funding as 

soon as possible. 

 This Court also sees no reason to defer to Michigan on this 

issue. Not only has the federal court for the Western District of 

Michigan previously denied the Certain Insurers’ motion to amend 

its prior judgment, Emp’rs Ins. of Wausau v. McGraw-Edison Co., 

4:86-cv-00048 (W.D. Mich. May 4, 2016), that court found that it 

“has no basis or authority to interfere in issues properly before 

the New Jersey Court.” In addition, this Court held that the 

Western District of Michigan provided all the relief that was asked 

of it and that New Jersey’s significant interest in resolving this 

insurance coverage dispute mandated that the Court not relinquish 

jurisdiction to the Western District of Michigan. This Court wrote: 

Even though the New Jersey action was filed 

first, this Court delayed this matter on many 

occasions so that the parties could resolve 

their issues in the Federal Court. As stated 

by Judge Jonker, the Federal Court “took pains 

to ensure with the parties that all they 

needed with this Court was decision on the 

single issue presented.” Thus, the Federal 

Court provided OneBeacon every opportunity to 

set forth any arguments it had relating to the 

Settlement Agreement. The Federal Court ruled 
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on the one issue before it which only 

concerned the Silver Lake Site. It is clear 

from Judge Jonker’s most recent opinion that 

the Federal Court does not intend to 

participate in issues that may be needed to be 

resolved in this litigation. 

Furthermore, it is worth noting that the same 

“special equities” that the Supreme Court 

identified in Sensient Colors are found here. 

This matter concerns a massive environmental 

remediation relating to sites located solely 

within the borders of New Jersey. As such, 

this Court has a strong interest in deciding 

issues relating to their remediation as well 

as to the significant legal issues raised by 

the parties concerning insurance coverage in 

the environmental remediation context. 

Cooper, No. ESX-L-9284-11, slip op. at 10-11. 

 The Certain Insurers now contend that New Jersey’s interest 

in this litigation has been extinguished and, thus, there is no 

need for this Court to actually resolve the question of whether 

the Certain Insurers must assist in funding the cleanup of the 

Lower Passaic River Site. This Court does not agree. New Jersey’s 

interests in this state are not served merely by declaring rights; 
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they are only served by ensuring that the correct parties are 

participating in the remediation of the Lower Passaic River Site. 

This interest, therefore, requires that a final resolution of these 

coverage questions be reached, and that the resolution be reached 

in New Jersey. Allowing the Certain Insurers to terminate this 

litigation in New Jersey does not satisfy any state interest, nor 

does it vindicate the jurisdiction of the Western District of 

Michigan. This Court is convinced that the declaratory judgment 

issue is justiciable in New Jersey and should be decided in New 

Jersey. 

V. CONCLUSION  

 For the forgoing reasons, the Certain Insurers’ motion for 

summary judgment on the issue of justiciability is hereby DENIED. 
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Allstate’s Motion for Partial Summary Judgment 

IV. DISCUSSION  

 i. Law 

 Under New Jersey law, courts interpreting an insurance policy 

are directed to “give the policy’s words ‘their plain and ordinary 

meaning.’” Nav-Its, Inc. v. Selective Ins. Co. of America, 183 

N.J. 110, 118 (2005). When the policy terms are clear, courts 

“interpret the policy as written [as to] avoid writing a better 

insurance policy than the one purchased.” President v. Jenkins, 

180 N.J. 550, 562 (2004)(citing Gibson v. Callaghan, 158 N.J. 662, 

670 (1999)). Moreover, “[i]n interpreting an insurance policy, a 

court may not ignore the clear and certain terms of a policy or 

change their meaning in an effort to construe them. When the policy 

is clear and unambiguous, the parties are bound by the language 

used and the court must accordingly give it effect.” Vantage Dev. 

Corp. v. American Env’t Techs. Corp., 251 N.J. Super. 516, 522 

(Law Div. 1991)(citing Longobardi v. Chubbs Ins. Co., 121 N.J. 

530, 537 (1990) and Werner Industries, Inc. v. First State Ins. 

Co., 112 N.J. 30, 35 (1988)). 

 The threshold questions in most coverage disputes involving 

occurrence-based insurance policies such as those in this action 

is whether there is an occurrence during the relevant policy 

periods and, if there are multiple underlying claims or insured 

facilities involved, how many occurrences there are. The seminal 
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decision on interpreting the occurrence clause in insurance 

policies is Doria v. Insurance Co. of N. America, 210 N.J. Super. 

67 (App. Div. 1986). In Doria, the Appellate Division established 

the “Cause” test, which it defined as: “[F]or the purpose of 

counting the number of occurrences, the term must be construed 

from the point of view of the cause or causes of the accident 

rather than its effect.” Id. at 72-73. When a single cause results 

in injuries to more than one person, if the injuries “are so 

closely linked in time and space as to be deemed by the average 

person as a single event, there is but one occurrence.” Id. at 69. 

The court concluded that, for coverage purposes, the injuries to 

the two children constituted one occurrence – the chain of events 

started by the existence and condition of the insured’s pool. 

 ii. Parties’ Arguments 

 Allstate argues that the language of the Northbrook Policies, 

and the relevant underlying Policies, dictates that Cooper’s 

liability for damages caused by two separate Edison facilities at 

different times constitutes two separate occurrences. In a way, 

this motion functions as an opposition to the Certain Insurers’ 

position on the number of occurrences issue. 

Cooper here argues that even though the Allstate and Certain 

Insurers motions regarding the number of occurrences are separate 

and mutually exclusive, they address the same policies, policy 

language, and underlying facts. Accordingly, if the Allstate 
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motion is granted, the Certain Insurers’ motion should be denied. 

Cooper also joins in Allstate’s motion for partial summary judgment 

regarding the number of occurrences. 

 iii. Decision 

 Although the Supreme Court discussed the term “occurrence” in 

the context of asbestos bodily injury and property damage claims 

under commercial general liability policies in Owens-Illinois, 

Inc. v. United Ins. Co., 138 N.J. 437 (1994), it was not 

determining what the occurrence was in terms of the cause of the 

damage but rather when the occurrence took place in order to 

determine which insurance policies were obligated to respond to 

the insured’s claims. The Court held that, when progressive 

indivisible injury or damage results from injurious conditions for 

which civil liability may be imposed, an occurrence may be found 

to have taken place in each of the years during which the 

progressive injury or damage took place. Id. at 478-79. The unique 

question of how many occurrences there are when multiple facilities 

operated by the insured caused property damage to the same natural 

resource (i.e., a river) at different times over more than 80 years 

remains unanswered under New Jersey law. Insurance coverage cases 

involving environmental contamination usually involve property 

damage caused by hazardous discharges emanating from a single 

facility or from the disposal of hazardous waste by a company. 

See, e.g., Spaulding Composites Co., Inc. v. Aetna Casualty and 
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Surety Company, 176 N.J. 25 (2003)(insured sought coverage for its 

liability as a PRP for disposing hazardous wastes at the Caldwell 

Trucking Superfund Site); Champion Dyeing & Finishing Co., Inc. v. 

Centennial Ins. Co., 355 N.J. Super. 262 (App. Div. 2002)(insured 

sought coverage for pollution liability caused by leaking fuel oil 

storage tanks); Universal-Rundle Corp. v. Commercial Union Ins. 

Co., 319 N.J. Super. 223 (App. Div. 1999)(insured sought coverage 

for pollution of Delaware River from by-products and waste 

discharged during manufacture of bathtubs, sinks, and lavatories 

at its Pennsauken facility).  

 Alternatively, environmental coverage actions may involve 

several insured facilities located in various states. In such 

multi-site actions, courts determine the coverage issues on a site-

by-site basis, recognizing that each facility is an individual 

operation with its own operations and discharges to the 

environment. See, e.g., Lonza, Inc. v. Hartford Acc. & Indemn. 

Co., 259 N.J. Super. 333 (App. Div. 2003); Pfizer, Inc. v. 

Employers Ins. of Wausau, 154 N.J. 187 (1998); Gilbert Spruance 

Co. v. Pennsylvania Manufacturers’ Ass’n Insurance Co., 134 N.J. 

96 (1993). In all of the foregoing cases, the insured’s operations 

and waste streams were considered for each site, often under 

different states’ laws, and each site was considered a separate 

occurrence. 
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 This site-by-site analysis for determining the number of 

occurrences also appears appropriate in this case, as it fits in 

with the coverage analysis of the insured’s operations required 

under Morton, 134 N.J. 1 (1993). The Morton analysis dictates a 

fact-sensitive review of the “duration of the discharges, whether 

the discharges occurred intentionally, negligently, or innocently, 

the quality of the insured’s knowledge concerning the harmful 

propensities of the pollutants, whether regulatory authorities 

attempted to discourage or prevent the insured’s conduct, and the 

existence of subjective knowledge concerning the possibility or 

likelihood of harm.” Id. at 86-87. Such specific factual 

circumstances about the insured’s historic operations at multiple 

facilities can differ depending upon the time period and location. 

Thus, the site-by-site approach to determining the number of 

occurrences under Northbrook policies that were caused by McGraw-

Edison’s discharges to the Lower Passaic River Site should be 

applied here. 

 Despite the Certain Insurers’ argument that the Lower Passaic 

River Site is one body of water allegedly damaged by McGraw-

Edison’s operations, the different manufacturing processes at the 

various facilities caused the property damage to the Lower Passaic 

River at separate times. Cooper cannot disagree with this approach 

for it has argued to the federal court in Michigan that each 

facility is a distinct operation. In its Brief in Opposition to 
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Westchester Fire Insurance Company’s prior Motion to Enforce 

Settlement in the Western District of Michigan, Cooper contended 

that the facilities were owned and operated by separate 

corporations or separate corporate divisions; the facilities 

manufactured separate products; the facilities utilized separate 

manufacturing processes; and the facilities maintained separate 

offices, separate locker rooms, and separate sales forces. In 

addition, the alleged paths of pollution from Edison’s facilities 

to the Lower Passaic River are different, travelling to the site 

of the pollution via different tributaries. 

 The Northbrook Policies’ relevant language provides for 

indemnification of property damage claims “caused by or arising 

out of” each occurrence. Thus, as required by Doria, the analysis 

should turn on the cause of the property damage. All of the 

policies underlying the Northbrook policies contain variations of 

a provision that allows for continuous or repeated exposure to 

conditions to be considered once occurrence. The 1977-1978 policy 

period language requires “substantially the same conditions” to 

consider losses to have arisen from one occurrence. The 1978-1980 

policy period language requires “continuous or repeated exposure 

to substantially the same general conditions existing at or 

emanating from one premises location” to consider losses to have 

arisen from the same occurrence. The 1980-1981 policy period 

language requires a loss caused by “an accident or a happening or 
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an event or a continuous or repeated exposure to conditions” in 

order to consider losses to have arisen from one occurrence.  

 Based on this language and the aforementioned legal 

principles, it appears as though the West Orange and Glen Ridge 

facilities could not possibly be aggregated into one occurrence 

under these policy language excerpts. By definition, discharges 

from three geographically and operationally distinct premises 

during different years cannot be considered to have been caused by 

“continuous or repeated exposure to substantially the same 

conditions.” 

 The alleged pollution of the Lower Passaic River by McGraw-

Edison was caused by three different facilities during different 

times periods. It would not be possible to take the position on 

the one hand that the three sites in New Jersey giving rise to 

liability for the Lower Passaic River are separable from the Silver 

Lake facility in Michigan but are not also separable from each 

other. See Benjamin Moore & Co. v. Aetna Cas. & Sur. Co., 179 N.J. 

87, 106 (2004)(“[The insured] cannot have it both ways. There is 

simply no principled basis to treat progressive environmental 

damage as separate occurrences in order to access insurance 

coverage but as a fractionalized single occurrence in determining 

the applicability of deductibles.”). 

 The facts here and the policy language therefore lead this 

Court to the conclusion that Cooper’s liability for the Lower 
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Passaic River arises out of a minimum of two separate occurrences 

under the Northbrook policies, one for each of the two Edison 

premises at issue as against Allstate identified as a source 

location. 

V. CONCLUSION  

 For the forgoing reasons, Allstate’s motion for partial 

summary judgment addressing the number of occurrences issue is 

hereby GRANTED. 
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Cooper’s Motion Regarding the Allocation Period 

IV. Discussion 

 i. Law 

 CGL policies generally take two forms: (1) the traditional 

occurrence-based policy (such as the policies issued by the Certain 

Insurers in this case); and (2) the modern claims-made policy. See 

generally 20-129 Appleman on Insurance Law & Practice §129.2 

(2013). Generally, occurrence policies cover the risk of events 

resulting in losses occurring within a policy period, no matter 

how far into the future the damage claim is made against the 

insured; conversely, claims-made policies protect against the risk 

of claims being made within the policy period, no matter when the 

damage occurred. See Zuckerman v. Nat’l Union Fire Ins. Co., 100 

N.J. 304, 310-11 (1985).  

 As it relates to occurrence-based policies, the analysis is 

complicated in the case of pollution liabilities, where 

progressive environmental injury occurs across multiple policy 

periods. To resolve this issue, the New Jersey Supreme Court in 

Owens-Illinois, Inc. v. United Insurance Co., 138 N.J. 437 (1994), 

and Carter-Wallace, Inc. v. Admiral Insurance Co., 154 N.J. 312 

(1998), adopted a “continuous trigger” theory for determining 

which policies must respond. The Supreme Court essentially held 

that environmental damage taking place over multiple years would 

trigger occurrence-based CGL policies in each year that the damage 
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was taking place. See generally Owens-Illinois, 138 N.J. at 478-

80; Carter-Wallace, 154 N.J. at 321 (holding that Owens-Illinois 

applies to “progressive environmental property damage.”). To 

allocate liability among the multiple policies that are triggered, 

Owens-Illinois allocates liabilities by each policy’s relative 

time on the risk weighted by the amount of coverage purchased in 

that period, with losses in periods where the policyholder intended 

to retain the risk being allocated to the policyholder: 

Because multiple policies of insurance are 

triggered under the continuous-trigger 

theory, it becomes necessary to determine the 

extent to which each triggered policy shall 

provide indemnity. “Other insurance” clauses 

in standard CGL policies were not intended to 

resolve that question. A fair method of 

allocation appears to be one that is related 

to both the time on the risk and the degree of 

risk assumed. When periods of no insurance 

reflect a decision by an actor to assume or 

retain a risk, as opposed to periods when 

coverage for a risk is not available, to 

expect the risk-bearer to share in the 

allocation is reasonable. 

138 N.J. at 479. 
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 An insurer seeking to allocate losses to period during which 

an insured did not have coverage must come forward with evidence 

proving that insurance that “covered the risk at issue was 

available to [the insured] and affordable to it” in those years 

where the policyholder did not have insurance. Champion Dyeing & 

Finishing Co. v. Centennial Ins. Co., 355 N.J. Super. 262, 271-72 

(App. Div. 2002)(holding that the trial court erred by allocating 

liability post-1986 where the insurers failed to prove that 

coverage was available and affordable to the policyholder after 

1986 for the “precise risk that manifested,” namely a leaking 

underground storage tank). Proof that insurance was generally 

available and affordable is insufficient; an insurer must 

demonstrate that “insurance could have been purchased that covered 

the precise risk that manifested, not simply that [environmental 

impairment liability] insurance covering undefined risks was 

available.” Id. at 270. 

 Pursuant to N.J.R.E. 702, expert testimony will only be 

admissible if it will assist the trier of fact to understand the 

evidence or determine a fact in issue. The rule imposes three 

requirements on all expert testimony: (1) the intended testimony 

must concern a subject matter that is beyond the ken of the average 

juror; (2) the field testified to must be at a state of the art 

that such an expert’s testimony could be sufficiently reliable; 

and (3) the witness must have sufficient expertise to offer the 
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intended testimony. DeHanes v. Rothman, 158 N.J. 90, 100 

(1999)(quoting State v. Kelly, 97 N.J. 178, 208 (1984)). 

 An expert’s bare conclusions, unsupported by factual evidence 

or other data, are inadmissible as a mere “net opinion.” State v. 

Townsend, 186 N.J. 473, 494-95 (2006). The net opinion rule has 

been succinctly defined as a “prohibition against speculative 

testimony.” Grzanka v. Pfeiffer, 301 N.J. Super. 563, 580 (App. 

Div.), certif. denied, 154 N.J. 607 (1997). An expert is required 

to give the “why and wherefore” of his or her opinion, not just a 

mere conclusion. Pomerantz Paper Corp. v. New Cmty. Corp., 207 

N.J. 344, 372 (2011)(quoting Townsend, 186 N.J. at 494)(internal 

citations omitted). When an expert opinion “is based merely on 

unfounded speculation and [unqualified] possibilities,” or is 

unsupported by factual evidence, it is admissible. Grzanka, 301 

N.J. Super. at 580 (quoting Vuocolo, 240 N.J. Super. at 300). 

 ii. Parties’ Arguments 

 Cooper argues on this motion that, based on the Owens-Illinois 

decision, the allocation of liabilities in this matter should be 

limited to the period of February 28, 1959 to March 1, 1986 – the 

period during which Cooper’s predecessor, McGraw-Edison, was able 

to secure affordable occurrence-based CGL policies. Although the 

Certain Insurers seek to extend the coverage period to the years 

following and preceding this period, Cooper contends, they will be 

unable to establish that the policies covering the precise risk at 
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issue in this case were available and affordable outside the 1959-

1986 period. Cooper also contends that the expert report and 

testimony of Mr. James Robertson, on which the Certain Insurers 

rely in support of their allocation period argument, fails to 

satisfy the Insurers’ burden.  

Cooper first argues that Mr. Robertson has identified no 

evidence of available or affordable coverage for the types of 

pollution liabilities at issue in this case in the period after 

1986. Cooper believes that all evidence establishes that coverage 

for this claim was not available or affordable after 1986. Cooper 

feels that Mr. Robertson’s opinions are insufficient to meet the 

standard concerning the post-1986 period for three reasons: (1) 

the insurance industry adopted the absolutely pollution exclusion 

in 1986, which eliminated pollution coverage from occurrence-based 

CGL policies; (2) no standard for pollution insurance available 

after 1986 would have covered this risk, and Mr. Robertson admitted 

he had not actually seen a post-1986 policy that would have covered 

the liabilities in this case; and (3) even if the Insurers could 

show a claims-made insurance product was available to cover the 

risk after 1986, Owens-Illinois would still not permit allocation 

to the post-1986 period because Owens-Illinois only applies in the 

context of allocating liability among occurrence-based CGL 

policies. 
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As to the pre-1959 period, Cooper writes that Mr. Robertson 

does not and cannot opine as to the availability or affordability 

of coverage for the actual risk at issue in this case to the Edison 

companies, instead only generally addressing the state of the 

insurance market between 1920 and 1958. According to Cooper, Mr. 

Robertson has admitted that he does not have sufficient information 

on the relevant operations to offer opinions on the limits that 

would have been available or affordable at that time. Cooper 

believes that Mr. Robertson’s opinions regarding the pre-1959 

period are unreliable for four reasons: (1) Mr. Robertson admits 

that he has insufficient information about the size, profits, and 

nature of the Edison companies’ operations to make comparisons to 

other policyholders; (2) Mr. Robertson did not have information 

about the other entities to which he was comparing the Edison 

companies; (3) Mr. Robertson has never seen most of the pre-1940 

insurance forms that are referenced in his report; (4) Mr. 

Robertson’s conclusions as to the limits that the Edison companies 

would have bought are entirely speculative and arbitrary; and (5) 

Mr. Robertson does not even attempt to conclude that any of the 

limits he identifies were actually affordable. 

Cooper therefore believes that Mr. Robertson’s report and 

testimony constitute a net opinion, should be excluded, and that 

the Insurers’ have failed to meet their burden as a result. 
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In opposition, the Certain Insurers argue that Cooper had 

previously filed a similar motion in limine regarding the 

allocation period in the Hudson County action before Judge Vanek. 

At oral argument on that motion, Judge Vanek’s initial reaction 

was to say that the court could not limit the allocation period 

with respect to a motion in limine; it sounded to her as if it 

were “a summary judgment motion that’s disguised as a motion in 

limine.” Judge Vanek eventually denied Cooper’s motion, finding 

that whether the Insurers would be able to meet their burden of 

proof was an issue to be determined at trial after hearing both 

sides’ experts testify. She also said that Cooper was not entitled 

to the entry of judgment on the allocation period without first 

filing a motion for summary judgment. 

 The Insurers adopt the arguments set forth by Judge Vanek in 

that prior motion in limine. First, they argue that this Court 

should deny Cooper’s motion on procedural grounds alone because 

Cooper is seeking entry of a judgment on the allocation period 

without first filing a motion for summary judgment. Second, the 

Insurers argue that this Court should not determine the allocation 

period without first hearing the insurance experts testify at 

trial.  

 iii. Decision 

 In the Champion Dyeing case, the Appellate Division held that 

insurers have the burden of proving that coverage was available 



 

74 
 

and affordable for the precise risk for which coverage is being 

sought. 355 N.J. Super. at 271. The court in that case stressed, 

however, that insurers do not have to prove that the policyholder 

would have purchased the insurance, only that it was available and 

affordable: 

An inquiry into the intent and motivations of 

an insured in failing to obtain coverage 

constitutes an unnecessary and irrelevant 

diversion from the essential question of the 

existence or not of available and affordable 

coverage. If coverage is unavailable, no 

“decision” by the insured can be meaningfully 

made; if coverage is found to exist, a focus 

on the subjective intent could encourage lack 

of diligence in obtaining such insurance on 

the part of cash-strapped businesses.  

Id. at 272. 

 Cooper here appears to be arguing that Mr. Robertson should 

not be allowed to testify because he does not have sufficient 

information to testify about whether Cooper or its predecessors 

actually would have purchased coverage that was available and 

affordable. This, however, is not the standard. 

 With regard to the pre-1959 period, it appears to the Court 

as though Mr. Robertson should not be disqualified at this point. 
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First, as Mr. Robertson’s report appears to be replete with 

examples of the research he engaged in concerning the background 

of the relevant Edison companies during the time period in 

question. This research included in-depth review of the Thomas 

Edison Papers maintained and published by Rutgers University, 

among other sources. In addition, Mr. Robertson reviewed the 

reports and sources utilized by Cooper’s insurance expert, Dennis 

Connolly, and the Insurers’ prior expert on this topic, Dr. Norman 

Baglini. Mr. Robertson has also seen actual examples of the types 

of policies he describes in his report, researched what types of 

insurance and limits were available historically, and checked the 

references to pre-1959 policies and limits noted by Mr. Connolly 

at his deposition. Mr. Robertson also testified that his opinions 

on availability also include affordability as part of their scope.  

 As to the post-1986 period, Mr. Robertson’s opinion appears 

to be that, since 1985, pollution coverage has been available and 

the total limits ranged from $10 million in the 1980s up to $200 

million at present. Cooper has argued that the pollution coverage 

available post-1986 would not have insured the EPA’s claim against 

Cooper here because any such coverage would not apply to known 

contaminated sites and would include a retroactive date barring 

coverage for pre-existing property damage. Mr. Robertson, however, 

identified new insurance products, first introduced in the 1990s, 

that remedied these issues. 
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 Importantly, none of the foregoing is intended to suggest 

that the Insurers will be successful in keeping Mr. Robertson’s 

opinion as part of their case at trial. This Court is merely 

hesitant to, essentially, dispose of the Insurers’ entire case 

before trial, and before the expert has been cross-examined on the 

stand and placed up against Cooper’s own experts. In terms of 

characterizing Mr. Robertson’s opinion as “net,” however, this 

Court is not convinced that Mr. Robertson’s opinions constitute 

“bare conclusions, unsupported by factual evidence or other data. 

Townsend, 186 N.J. at 494-95. This Court does not believe the 

“prohibition against speculative testimony” should be invoked 

against Mr. Robertson at this time. Grzanka, 301 N.J. Super. at 

580. The Insurers appear to have provided the Court with passable 

support concerning the “why and wherefore” of Mr. Robertson’s 

opinions. Pomerantz Paper Corp., 207 N.J. at 372.  

V. Conclusion 

 For the foregoing reasons, Cooper’s motion regarding the 

allocation period is hereby DENIED. 
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Cooper’s Motion to Exclude the Testimony of Yaron Sternberg 

IV. Discussion 

 i. Law 

 Pursuant to N.J.R.E. 702, expert testimony will only be 

admissible if it will assist the trier of fact to understand the 

evidence or determine a fact in issue. The rule imposes three 

requirements on all expert testimony: (1) the intended testimony 

must concern a subject matter that is beyond the ken of the average 

juror; (2) the field testified to must be at a state of the art 

that such an expert’s testimony could be sufficiently reliable; 

and (3) the witness must have sufficient expertise to offer the 

intended testimony. DeHanes v. Rothman, 158 N.J. 90, 100 

(1999)(quoting State v. Kelly, 97 N.J. 178, 208 (1984)). 

 An expert’s bare conclusions, unsupported by factual evidence 

or other date, are inadmissible as a mere “net opinion.” State v. 

Townsend, 186 N.J. 473, 494-95 (2006). The net opinion rule has 

been succinctly defined as a “prohibition against speculative 

testimony.” Grzanka v. Pfeiffer, 301 N.J. Super. 563, 580 (App. 

Div.), certif. denied, 154 N.J. 607 (1997). An expert is required 

to give the “why and wherefore” of his or her opinion, not just a 

mere conclusion. Pomerantz Paper Corp. v. New Cmty. Corp., 207 

N.J. 344, 372 (2011)(quoting Townsend, 186 N.J. at 494)(internal 

citations omitted). When an expert opinion “is based merely on 

unfounded speculation and [unqualified] possibilities,” or is 
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unsupported by factual evidence, it is admissible. Grzanka, 301 

N.J. Super. at 580 (quoting Vuocolo, 240 N.J. Super. at 300). To 

be admissible, an expert’s opinion must be based on proper factual 

foundation that allows the expert to “express a reasonably accurate 

conclusion as distinguished from a mere guess or conjecture.” 

Dawson v. Bunker Hill Plaza Assocs., 289 N.J. Super. 309, 323 (App. 

Div. 1996)(internal quotation omitted). An expert’s conclusion “is 

excluded if it is based merely on unfounded speculation and 

unquantified possibilities.” Id. “[P]roffered opinions must be 

founded on the expert’s peculiar knowledge or experience.” Bahrle 

v. Exxon Corp., 279 N.J. Super. 5, 32 (App. Div. 1995), aff’d 145 

N.J. 144 (1996). “By definition, unsubstantiated expert testimony 

cannot provide to the factfinder the benefit that N.J.R.E. 702 

envisions: a qualified specialist’s reliable analysis of an issue 

‘beyond the ken of the average juror.’” Townsend v. Pierre, 221 

N.J. 36, 55 (2015). 

 ii. Parties’ Arguments 

 The Insurers have here proffered Dr. Yaron Sternberg as an 

expert on three topics: (1) the alkaline storage battery 

manufacturing processes and the waste streams produced therefrom; 

(2) the historical knowledge of the toxicity of the Edison Waste 

Streams; and (3) the knowledge of Edison management as to these 

issues. Cooper believes that Dr. Sternberg should not be permitted 

to offer testimony on any of these topics because he has neither 
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the experience nor qualifications necessary to testify as an 

expert. Cooper first writes that Dr. Sternberg cannot offer 

admissible testimony regarding the Alkaline Storage Battery 

Manufacturing processes, or the waste streams produced therefrom, 

because “he has no experience in manufacturing of any kind, let 

alone experience, education, or training that would enable him to 

offer admissible testimony regarding the manufacturing processes 

of an early twentieth century alkaline storage battery operation.” 

In fact, the only experience Dr. Sternberg seems to have in this 

area, according to Cooper, is that he once investigated 

contamination emanating from a lead-acid battery recycling center.  

Cooper also maintains that there is no evidence sulfuric acid 

was ever used at, or discharged from, the Edison facilities, and 

as a result Dr. Sternberg’s allegations of sulfuric acid discharge 

are speculative, further damaging his credibility. Dr. Sternberg 

even admitted at deposition that he was making an assumption 

regarding sulfuric acid discharge. As Dr. Sternberg is not a 

toxicologist or chemist, Cooper continues, he should also not be 

permitted to testify as to the toxicological properties of the 

Edison waste streams. Cooper also believes that Dr. Sternberg’s 

opinions as to his historical knowledge of the toxicological 

properties of the waste streams are net opinions. 

Cooper also argues that Dr. Sternberg cannot offer admissible 

testimony as to knowledge of Edison or Edison’s employees. Cooper 



 

80 
 

points out that Dr. Sternberg was barred from testifying at trial 

in Hudson County regarding his knowledge of Thomas Edison and the 

management of the Edison companies regarding their operations or 

waste streams. See Cooper Industries, LLC v. Empoyers Ins. of 

Wausau, et al., No. HUD-L-2471-13, at 10 (Law Div. June 19, 2015). 

Cooper emphasizes that Dr. Sternberg is not a historian and has 

not had any training in that field. Cooper contends that, out of 

all the limited evidence available, nearly all of it supports the 

local government regulators’ contention that Edison’s operation 

was “functioning very satisfactorily regarding the waste 

treatment.” Cooper does not feel that reading a single book, 

reading several articles, and watching a PBS documentary on Thomas 

Edison is enough to qualify Dr. Sternberg to testify as an expert 

with regard to historical facts on Edison and his employees. 

 Finally, Cooper asserts that Dr. Sternberg cannot offer 

admissible testimony as to the Glen Ridge site, as those opinions 

should also be considered net. Dr. Sternberg testified that his 

entire knowledge of what happening in Glen Ridge was summarized in 

Section III of his first report and that he does not know anything 

else about it. In that section of his report, the sum of his 

knowledge is three sentences addressing the Glen Ridge site. 

According to Cooper, the first is “an incorrect statement as to 

its period of operations.” The second is “unsupported speculation 

that operations at the site ‘likely included the same processes 
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employed at the Belmont Avenue Site.” The third is “an admission 

that ‘[o]perations there have largely been forgotten.” Cooper 

believes that, since none of these statements from Sternberg are 

supported by cited evidence, that the opinion is net and should be 

excluded. 

 In opposition, the Insurers write that Dr. Sternberg is 

qualified to be an expert on the subjects at issue here. Dr. 

Sternberg is, according to the Insurers, an environmental 

engineering consultant with 50 years of experience, and is also a 

professor of environmental engineering who has taught the subject 

at the University of Maryland since 1971. Dr. Sternberg has, 

according to the Insurers, provided his expertise to universities, 

governments, intergovernmental organizations, Fortune 500 

companies, and others. The Insurers also preliminarily point out 

that Judge Vanek eventually did qualify Dr. Sternberg as an expert 

following a Rule 104 hearing. In terms of support for Dr. 

Sternberg’s ability to testify as to environmental engineering 

issues, the Insurers have noted that Dr. Sternberg’s opinions are 

based on “his decades of experience in environmental engineering 

and forensics, government publications, published articles and 

books, historic literature and research relevant to . . . 

environmental topics.” The education and work experience Dr. 

Sternberg has accrued through his environmental engineering 

career, the Insurers argue, “necessitates familiarity with laws 
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concerning toxic materials and the environment, including 

historical legal standards.”  

 The Insurers also believe that the rules of evidence and the 

relevant case law both allow Dr. Sternberg’s testimony at trial. 

For example, experts have been permitted to use appropriate 

articles and publications as the bases of their opinions. See 

Harris v. Peridot Chemcial (New Jersey), Inc., 313 N.J. Super. 

257, 298-300 (App. Div. 1998). In that case, the Appellate Division 

approved an occupational medicine expert’s use of a more than 40-

year-old report concerning a toxic tort incident in Mexico utilized 

in forming that expert’s opinion. Id. The Court held that such 

information is among the very broad range of data and information 

“of the type reasonably relied on by experts in the scientific 

field of occupational medicine.” Id. (internal citation omitted). 

 As to the Edison management’s knowledge of the nature of the 

discharges from the Edison plants, the Insurers first argue that 

Judge Vanek did not generally restrict Dr. Sternberg from 

testifying on the subject; instead, she ruled only that “Part III-

A of the Report is a net opinion” and barred it at trial. Judge 

Vanek actually qualified Dr. Sternberg with respect to historical 

matters, finding that “his methodology of investigating a site and 

analyzing the data that’s available with respect to the historical 

nature of the operations on each particular site, as well as the 

conclusions that can be drawn” were sufficient. Further, pointing 
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again to the deposition of Dr. Sternberg, the Insurers accuse 

Cooper of cutting Dr. Sternberg off while he was attempting to 

explain the bases of the historical opinions in his report. In 

Kemp v. State, 174 N.J. 412 (2002), the Supreme Court of New Jersey 

held that it was improper to bar an expert’s testimony based solely 

on examination from an opposing party and without affording the 

expert an opportunity to present his opinions. That situation is 

exacerbated where, as here, the expert has not only not yet had 

the chance to present his testimony but was allegedly prevented 

from doing so by Cooper’s counsel. 

 As to the Glen Ridge facility testimony, the Insurers rely 

again on the Kemp opinion, writing that Cooper prevented Dr. 

Sternberg from opining at the deposition about his Glen Ridge 

opinions; in fact, according to the Insurers, Dr. Sternberg does 

have opinions on the Glen Ridge facility, the opinions are set 

forth in his two expert reports, and he intends to testify as to 

those opinions at trial. The Insurers also argue that Cooper’s own 

expert, John Shaffer, reviewed many of the same materials as Dr. 

Sternberg and also concluded that “operations at the Silver Lake 

Site and the Glen Ridge site were similar.” 

 Finally, the Insurers conclude by writing that, should this 

Court decide to entertain Cooper’s objections to Dr. Sternberg’s 

testimony, the Court should first conduct a Rule 104 hearing. In 

Kemp, the New Jersey Supreme Court held that where the scientific 
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reliability of an expert’s opinion is challenged and the ruling 

could be dispositive on the merits, it was reversible error for a 

trial court to bar an expert witness without first holding a Rule 

104 hearing. Kemp, supra, 89.  

 iii. Decision 

  Here, Dr. Sternberg appears to have done a not insignificant 

amount of research in order to provide his opinions in this matter; 

this research included reviewing numerous site-specific blueprints 

and diagrams, aerial photographs, internal corporate 

communications, communications with environmental regulators, 

literature relevant to the state of the science, and the regulatory 

environment during the relevant time periods. Such extensive 

research appears to be what the New Jersey Supreme Court 

contemplated in the Buckelew v. Grossbard opinion. 87 N.J. 512 

(1981)(“The ‘net opinion’ rule appears to be a mere restatement of 

the established rule that an expert’s bare conclusions, 

unsupported by factual evidence, is inadmissible.”). 

 In addition, there appears to exist a genuine dispute between 

the parties over the bases of Dr. Sternberg’s opinions here. While 

Cooper refers to Dr. Sternberg as nothing more than an “interested 

layman,” the Insurers have countered the Dr. Sternberg has 

conducted extensive research on the subjects of his testimony and 

that if Cooper is unsatisfied with the way Dr. Sternberg’s 

deposition went then they should have conducted it differently. 
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Further, a number of the cases cited by Cooper can be distinguished 

here. The Bahrle case, for example, concerned an expert who was 

excluded because he attempted to offer an opinion based solely on 

his experience working at other gas stations aside from the one at 

issue in that case; he did not conduct other research and had no 

personal knowledge regarding the specific gas station at issue 

there. Bahrle, 279 N.J. at 29. In Dawson, the expert at issue 

failed to explain any causal connection between the collapse of 15 

trusses and the Defendant’s conduct. 289 N.J. Super. at 309. 

Neither situation is present here, as Dr. Sternberg conducted 

extensive research in support of his opinions about the specific 

Edison sites he opines over, which cuts against Bahrle’s 

application, and Dr. Sternerg has at least attempted to draw a 

causal connection between the environmental harms and Edison’s 

conduct, which cuts against Dawson’s application. 

Importantly, none of the foregoing is intended to suggest 

that the Insurers will be successful in keeping Dr. Sternberg’s 

opinion as part of their case at trial. This Court is merely 

hesitant to, essentially, dispose of the Insurers’ entire case 

before trial, and before the expert has been cross-examined on the 

stand and placed up against Cooper’s own experts. In terms of 

characterizing Dr. Sternberg’s opinion as “net,” however, this 

Court is not convinced that Dr. Sternberg’s opinions constitute 

“bare conclusions, unsupported by factual evidence or other data. 
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Townsend, 186 N.J. at 494-95. This Court does not believe the 

“prohibition against speculative testimony” should be invoked 

against Dr. Sternberg at this time. Grzanka, 301 N.J. Super. at 

580. The Insurers appear to have provided the Court with passable 

support concerning the “why and wherefore” of Dr. Sternberg’s 

opinions. Pomerantz Paper Corp., 207 N.J. at 372. 

 Accordingly, it does not appear to this Court that Dr. 

Sternberg should be barred from testifying at trial. Cooper’s 

experts may refute and challenge what Dr. Sternberg plans to say, 

and Cooper’s counsel themselves may cross-examine him on the stand 

to further undercut his testimony, but there appears to be no 

reason for preventing him from taking the stand. 

V. Conclusion 

 For the foregoing reasons, Cooper’s motion to exclude the 

testimony of Yaron Sternberg is hereby DENIED. 


