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1 

FED. R. APP. 34(f) STATEMENT 
 

Plaintiff-Appellant K.V.G. Properties, Inc. (“KVG”) has requested oral 

argument. KVG asserts the case involves a “detailed factual record,” and oral 

argument will aid the Court by “allowing the parties to explore the issue presented” 

and “respond to the Court’s inquiries.” (6th Cir. R. 17, Pg ID 6) Defendant-

Appellee Westfield Insurance Company (“Westfield”) does not believe these stated 

bases or the issues raised in this appeal warrant oral argument. This is a straight-

forward first-party insurance contract coverage action presenting limited issues to 

be determined under well-established Michigan contract construction principles 

and uniform precedent from multiple jurisdictions. The facts necessary for 

resolution of the appeal are undisputed. The issues have been extensively briefed 

by both sides. Oral argument would be an unnecessary expenditure of the parties’ 

and the Court’s time and resources. Nevertheless, should the Court grant KVG’s 

request for oral argument, Westfield requests an equal opportunity to be heard at 

oral argument. 
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2 

COUNTER-STATEMENT OF JURISDICTION 
 

KVG’s Statement of Jurisdiction is incomplete as it omits that the basis for 

the District Court’s subject-matter jurisdiction is based upon the diversity of 

citizenship between the parties, as provided in 28 U.S.C. §1332(a)(1). KVG is a 

Michigan corporation located in Wixom, Michigan, whereas Westfield is an Ohio 

corporation with its principal place of business in Medina County, Ohio. KVG’s 

Statement of Jurisdiction is otherwise correct. 
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COUNTER-STATEMENT OF ISSUES 
 

I. Whether the District Court properly determined the policy issued to KVG by 

Westfield precludes recovery for damages caused by KVG’s tenants’ 

undisputed marijuana grow operations under the Dishonest Acts/Entrustment 

Exclusion, even if the conduct could be characterized as vandalism, where 

there is no genuine issue of material fact that the damage was caused by or 

resulted from the dishonest and/or criminal acts of persons to whom KVG 

had entrusted the property, thereby requiring that summary judgment be 

granted to Westfield? 

II. Whether the District Court properly granted summary judgment to Westfield 

under the policy’s so-called Faulty Workmanship, Remodeling or 

Maintenance Exclusion where the undisputed facts established that KVG’s 

loss was caused by its tenants’ improper remodeling, construction, 

alteration, and maintenance of KVG’s property? 

III. Whether the District Court properly granted summary judgment to Westfield 

under the policy’s exclusion for damage caused by or resulting from 

continuous or repeated moisture or humidity occurring over a period of 14 

days or more where the unrefuted facts established KVG’s damages were 

caused by such repeated or continuous exposure to moisture or humidity? 
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COUNTER-STATEMENT OF THE CASE 
 
I. Factual Background 
 
 In contrast to KVG’s incomplete and biased argument presented under the 

guise of “facts”, the following facts are undisputed, as established by the parties’ 

Joint Statement of Facts for Defendant’s Motion for Summary Judgment (Jt. 

Stmnt., R. 17, Pg ID 934-960), as well as other evidence submitted to the District 

Court. This first-party property insurance dispute arises out of Westfield’s denial 

of a claim KVG submitted under its commercial insurance policy, No. CWP 

3449419, effective 1/30/2015 - 1/30/2016, for alleged physical damage to 10 

commercial rental units located on 10 Mile Rd., in Novi, Michigan. KVG leased 

the subject suites to tenants who surreptitiously remodeled them into marijuana 

growing operations. (Id., ¶5, 10, 12, Pg ID 936, 940) 

The involved suites were leased to different parties at varying times, but 

otherwise under identical leases. The units at issue are as follows: 

RENTAL UNIT 
ADDRESS 
 

TENANT LEASE 
TERM 

42916 Ten Mile 
Rd., Units 7 & 8  

John Abdaal 
 

07.01.2015 – 
06.30.2018 
  

42916 Ten Mile 
Rd., Units 9 & 10  

Renee Shammas 07.01.2015– 
06.30.2018 
 

42916 Ten Mile 
Rd., Units 11 & 12  

Nahed Hamma 07.01.2015– 
06.30.2018 
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42920 10 Mile Rd., 
Units 15 & 16  

Brian Yono –  
Innovative 
Construction Ideas, 
LLC / B & Y 
Universal Services 

10.01.2012 – 
03.31.2014; 
Addendum – 
08.01.2015 – 
07.31.2018 
 

42920 Ten Mile 
Rd., Units 17 & 18 

FHM Enterprises, 
LLC 

12.01.2011 – 
11.30.2014; 
Addendum – 
12.01.2014 – 
11.30.2019 

(Id. ¶17, Pg ID 942-43) 

Every lease contained the following pertinent provisions: 
 
 Section 6.01 USE OF PREMISES stated: “Tenant shall use and 

occupy the Leased Premises … for the purpose of conducting the 
business of: General Office and Industrial use and for no other 
purpose or purposes without the prior written consent of Landlord” 
[and] Tenant shall not use or permit the use of any portion of said 
premises… for any unlawful purpose.” 
 

 Section 5.04 TENANTS WORK stated the tenant could not make 
any alterations without KVG’s approval. All work by the tenant was 
required to conform to all applicable statutes, ordinances, regulations 
and codes; be performed by bondable, licensed contractors; and the 
tenant was to provide the name and address of its general mechanical 
and electrical contractors before commencing work. All tenants were 
also to obtain or require that contractors secure insurance for the 
landlord’s benefit (including workers compensation, CGL and 
builder’s risk). 

 
 Section 7.01 INSTALLATION BY TENANT prohibited all 

alterations, additions, or improvements to the floor covering, interior 
or exterior lighting, and plumbing fixtures. It prohibited any changes 
to the mechanical, electrical or sprinkler systems without KVG’s 
prior written approval following presentation of plans and 
specifications for all such work. Any damage caused to the premises 
and/or common areas of the building or the facilities serving the 
same, by virtue of any unauthorized alteration, addition or 
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improvement installed by the tenant, “shall be the responsibility of 
Tenant and Tenant shall be liable for any necessary repairs.” 

 
 Section 7.02 REMOVAL BY TENANT, stated that all alterations, 

additions and improvements were deemed attached to the leasehold 
and became the landlord’s property. The tenant could only remove 
trade fixtures it had installed and was required to repair any damage 
caused by such removal. KVG had the right to require the tenant, at 
the tenant’s expense, to restore the premises to a white box condition 
and require the tenant to remove all walls and alterations it had made. 

 
 Section 8.02 LANDLORD'S OBLIGATION FOR 

MAINTENANCE Subsection A obligated the tenant to keep and 
maintain the leased premises in good order, condition and repair, 
including replacement of parts and equipment, if necessary, 
including, without limitation, exterior and interior portions of all 
doors, windows, all plumbing and sewage facilitates, fixtures, heating 
and air conditioning and electrical systems (whether or not located 
inside the leasehold), sprinkler systems, walls, floors and ceilings. 
The tenant agreed to be liable for any expenses incurred in 
connection with any breakage, stoppage or damage resulting from a 
violation of this provision by it or its agents, employees, invitees, 
licensees, or contractors. 

 
 Subsection B required every tenant to keep and maintain the leased 

premises in a clean, sanitary and safe condition in accordance with all 
state and local laws and regulations at the tenant’s sole cost and 
expense. If KVG made any repairs due to the tenant’s breach, the 
tenant was required to pay the cost thereof upon demand, 
nonpayment of which would entitle KVG to exercise any remedy 
available to it. Upon termination of the tenancy, the tenant was 
required to surrender the premises in good condition, reasonable 
wear, tear and loss by fire or other unavoidable casualty excepted. 

 
 Subsection D required the tenant to maintain with a reputable service 

maintenance company a contract to provide service to all systems, 
including HVAC and the tenant was solely responsible for all HVAC 
maintenance, repair and replacement. [Id. ¶18, Pg ID 943-44]  
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KVG admitted it had tendered exclusive possession and control of the units 

to every tenant and had not entered any unit during the lease terms before being 

informed of a DEA raid of the units on October 29, 2015. (Id. ¶15, 22 Pg ID 941, 

947) KVG further presented no evidence as to when the alleged damage 

commenced because no one knew. Two of the tenancies began in 2011 and 2012. 

(Id. ¶23-28, Pg ID 947-949) 

KVG asserted in its Complaint that the damage to its property was caused by 

the tenants’ use of the premises for marijuana growing operations. (Jt. Stmt. ¶10, 

12, R. 17, Pg ID 940) KVG’s principal, Charlie Damavoletes, testified, and KVG 

further admitted in Answers to Requests to Admit, that every one of the tenants 

was dishonest by, inter alia, misrepresenting the operations they were conducting 

in their respective suites, by secretly growing marijuana on the premises, by 

making unauthorized alterations to the suites as well as to the HVAC and electrical 

equipment and systems, and by causing damage to and neglecting to maintain other 

equipment. (Id. ¶13-14, 16, 29, 30, R. 17, Pg ID 941, 949; Ans. to RFA #8, 10, 15-

16, 24, 29-30, 36, 38, 43-44, 53, 55, 61, 70, 72, 78, R. 10-19, 665-669, 674-675, 

680, 681, 683-684, 688-689, 692, 696-697, 701)  In its Appeal Brief, KVG 

confirms: 

it is undisputed that the tenants engaged in numerous activities in 
furtherance of cultivating marijuana, including creating an 
environment for the plants to grow by damaging the HVAC system, 
electrical system, roof, walls, and so on. [6th Cir. R. 17, Pg ID 21] 
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Following the DEA raid, KVG immediately filed eviction actions against all 

of the tenants. (Jt. Stmt. ¶16, R. 17, Pg ID 942) In its state district court Complaints 

for immediate possession and eviction, KVG alleged immediate eviction was 

necessary because the respective tenants “caused a serious and continuing health 

hazard to exist,” “caused…extensive and continuing damages to the premises” all 

due to “[i]llegal growing of marijuana”… “for an unknown period of time” … 

“resulting in destruction of property.” KVG further stated in its eviction 

Complaints that: “The water used in the growing process has resulted in damage to 

the interior of the units….” Based on KVG’s allegations, the state district court 

entered Judgments for Possession and Orders for immediate eviction for all the 

subject tenants on November 17, 2015. (Id. ¶16, Pg ID 942) 

Various experts were retained to determine the cause and scope of damages. 

KVG attached reports prepared by Price Heating & Cooling and Mathews Electric 

to its Complaint and incorporated their findings in that pleading. (Complaint ¶11 

and Ex. B, R. 1-4, Pg ID 13, 108-122) Price Heating & Cooling inspected and 

analyzed the condition of each unit’s HVAC equipment. The filters in the units’ 

furnaces had been removed. This failure to maintain the units allowed the coils to 

become plugged, which, in turn, damaged the coils and two units’ heat exchangers. 

Replacement of coils required new condensers and other equipment because newer 

coils use a different refrigerant. Price Heating & Cooling also determined the hot 
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water tanks in units 8, 9 and 11 required replacement because the bottoms had 

“rotted out” due to corrosion caused by “moisture damage.” (Jt. Stmt., ¶20-21, R. 

17, Pg ID 946) According to Mathews Electric, the tenants’ conduct required 

removal of all non-conforming electrical wiring and equipment and replacing 

damaged devices and fixtures. (Mathews Electric report, R. 1-4, Pg ID 115) KVG 

presented no evidence to contradict or refute these reports’ findings in response to 

Westfield’s Motion for Summary Judgment. (Pl MSJ Resp, R. 10, Pg ID 176 – 

750) 

Westfield also retained forensic engineers from Nederveld, Inc. 

(“Nederveld”) to inspect and evaluate the subject rental units. In addition to 

structural modifications the tenants made to facilitate growing marijuana, the 

engineers observed pools of water, moisture staining and bio-growth on the interior 

surfaces of the subject units. Licensed professional engineer Richard Serbowicz 

concluded, based on the information KVG provided him concerning the duration 

of the tenancies and conditions upon discovery when the DEA raid occurred, his 

professional training and experience, and his inspection of the premises, that these 

conditions had been caused by continuous or repeated moisture and/or the presence 

of elevated humidity over an extended period in excess of two weeks, and 

potentially for one year or more. (Jt. Stmt., ¶19, R. 17, Pg ID 945-946; Serbowicz 

Aff., R. 15-1, Pg ID 921) KVG submitted no evidence addressing or rebutting 
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Nederveld’s report or Serbowicz’s affidavit in response to Westfield’s Motion for 

Summary Judgment. 

II. Pertinent Policy Provisions 

The commercial policy Westfield issued to KVG1 insures against direct 

physical loss of or damage to real and business personal property caused by or 

resulting from a covered cause of loss subject to all of the policy’s conditions, 

limitations and exclusions (which are set forth in the Causes of Loss - Special 

Form). The policy states: 

A. Coverage 
 

We will pay for direct physical loss of or damage to Covered 
Property at the premises described in the Declarations caused 
by or resulting from any Covered Cause of Loss. [Jt. Stmt., ¶7, 
R. 17, Pg ID 937] 
 

It further contains the following pertinent exclusions: 

B. Exclusions 
 

* * * 
 

2. We will not pay for loss or damage caused by or resulting 
from any of the following: 

 
* * * 

 
d. (1) Wear and tear; 

                                            
1 While KVG half-heartedly contested the contents of the applicable policy below 
(see Jt. Stmt., ¶6, R. 17, Pg ID 936-37), it has abandoned that argument on appeal. 
It is therefore undisputed that the policy attached to Westfield’s Motion for 
Summary Judgment (Policy, R. 10-3, Pg ID 217-452) is the applicable policy. 
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* * * 

 
f. Continuous or repeated seepage or leakage of 

water, or the presence or condensation of 
humidity, moisture or vapor, that occurs over a 
period of 14 days or more. 

 
* * * 

 
h. Dishonest or criminal act by … anyone to whom 

you entrust the property for any purpose: 
 

(1) Acting alone or in collusion with others; 
 

* * * 
 
3. We will not pay for loss or damage caused by or resulting 

from any of the following: 
 

* * * 
 

c. Faulty, inadequate or defective: 
 

(1) Planning, zoning, development, surveying, 
siting; 

 
(2) Design, specifications, workmanship, repair, 

construction, renovation, remodeling, 
grading, compaction; 

 
(3) Materials used in repair, construction, 

renovation or remodeling; or 
 
(4) Maintenance; 
 
of part or all of any property on or off the 
described premises. [Id. ¶ 9, R. 17, Pg ID 938-39] 
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III. Proceedings 

Westfield denied KVG’s November 2, 2015 claim, by letter dated January 8, 

2016, pursuant to the foregoing policy terms. The denial letter described the 

claimed damage and, as the District Court correctly noted, cited the applicable 

policy exclusions which precluded recovery. (Id. ¶11, R. 17, Pg ID 940; 

Memorandum and Order, R. 19, Pg ID 967) KVG commenced this action alleging 

breach of contract and seeking a declaratory judgment on or about June 28, 2016. 

(Complt., R. 1-3, Pg ID 10-17) Westfield removed the action to the Eastern District 

of Michigan on May 5, 2016. (Notice of Removal, R. 1, Pg ID 1-3) Westfield 

subsequently moved for summary judgment on the following grounds: 

1. KVG could not carry its burden of proving the contractual condition 
precedent to recovery that the loss commenced during the policy term; 

 
2. Even if characterized as “vandalism,” the loss was excluded because it 

was indisputably caused by the dishonest and/or illegal acts of persons 
to whom KVG had entrusted the property; 

 
3. The loss was excluded because it was indisputably caused by the 

tenants’ faulty or inadequate workmanship, materials, construction, 
remodeling and/or maintenance; 

 
4. The loss was excluded because it was caused by the presence of 

continuous or repeated moisture or humidity over a period of 14 days 
or more. (MSJ Br., R. 10, Pg ID 189-207; MSJ Reply Br., R. 15, Pg 
ID 910-916) 

 
KVG’s response to the motion rested almost exclusively, as does its Appeal 

Brief, on a singular premise – that all the damage was caused by “vandalism” and 
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since vandalism is a “covered” cause of loss (citing the inapplicable Crime and 

Fidelity Coverage Part), it cannot be excluded. (Pl. MSJ Resp., R. 12, Pg ID 783-

786) While KVG could not escape the fact its damages were caused by the 

dishonest and criminal acts of tenants to whom KVG had entrusted its property, 

KVG insisted, as it does on appeal, that unlike federal law, growing marijuana in 

Michigan is not necessarily illegal. (Id, Pg ID 778-79, 783-86) However, KVG 

presented no evidence any of its tenants actually complied with Michigan law. 

As to application of the faulty workmanship and maintenance exclusion, 

KVG attempted to avoid its admissions concerning the nature and extent of 

damage, as well as its adoption of the Price Heating & Cooling and Mathews 

Electric reports into its own Complaint by asserting, without further discussion, 

that the damage reports and opinions were “hearsay.” (Id., Pg ID 790) KVG did 

not submit any testimonial or documentary evidence to rebut or refute Price 

Heating & Cooling’s or Mathews Electric’s conclusions and cited no authority for 

its contentions. Finally, KVG adopted the same stance with respect to the 

continuous or repeated moisture or humidity exclusion, asserting, without any 

explanation, that the Nederveld engineer’s affidavit and report were “hearsay.”  

(Id., Pg ID 790-791) 

The District Court’s opinion granting Westfield summary judgment was 

issued on November 8, 2017 following oral argument on November 1, 2017. In 
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deciding the motion, the District Court properly relied exclusively on undisputed 

and uncontroverted facts. (Memorandum and Order, R. 19, Pg ID 966) 

KVG’s Appeal Brief mischaracterizes the District Court’s findings. On the 

issue of application of the dishonest acts/entrustment exclusion (hereinafter 

“Dishonest Acts Exclusion”), the District Court did not make any factual findings 

as to whether vandalism had occurred. Rather, the District Court held that the 

singular case KVG had relied on was wholly inapposite for several reasons, not the 

least of which was that it applied a homeowner’s policy which did not contain the 

exclusions at issue here and further relied on an efficient proximate cause doctrine 

contrary to Michigan law. (Id., Pg ID 970-971) In its well-reasoned decision, the 

District Court held that the undisputed facts in this case established KVG entrusted 

its property to the tenants. It was undisputed the tenants’ acts, which caused 

KVG’s claimed damages, were dishonest. They were also criminal in that they 

violated federal law. The District Court concluded the loss therefore fell squarely 

within the Dishonest Acts Exclusion, irrespective of any alleged vandalism. (Id., 

Pg ID 972-973) The District Court further held that although Michigan had not 

addressed the precise issue presented, courts in other jurisdictions applying the 

same exclusion to similar facts consistently held the exclusion barred recovery. 

(Id.) 
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Based on undisputed facts, the District Court also found the faulty 

workmanship and maintenance exclusion, as well as the continuous or repeated 

moisture exclusion, likewise applied. The record evidence established the 

alterations, effects of failure to maintain equipment, and other damages in the 

leased units were faulty and inadequate. (Id., Pg ID 973-975) As to the continuous 

or repeated moisture exclusion, the District Court correctly found KVG had not 

presented any evidence rebutting the only record evidence on this issue - 

Nederveld’s engineer’s opinions, which were based on his inspection of the 

premises and his professional training. (Id., Pg ID 975-976) 

Judgment for Westfield was entered on November 8, 2017 pursuant to the 

District Court’s written opinion. (Judgment, R. 20, Pg ID 977) KVG filed it Notice 

of Appeal on November 21, 2017. (Notice of Appeal, R. 21, Pg ID 978) 

SUMMARY OF THE ARGUMENT 

The District Court properly granted summary judgment to Westfield as the 

policy it issued to KVG excludes all coverage for the alleged loss. KVG’s appeal 

rests on the erroneous notion that its damages were caused by “vandalism” and 

therefore covered by its policy irrespective of any exclusions. KVG’s argument 

ignores basic tenets of Michigan insurance contract law. It ignores the terms of the 

policy. And, it ignores the judicially admitted and otherwise undisputed facts. 
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First, KVG misconstrues the policy in contending that “vandalism” is a 

specified cause of loss. The coverage form applicable to KVG’s alleged physical 

property loss or damage, the Commercial Property Coverage Part, insures against 

direct physical loss of or damage to covered property caused by a covered cause of 

loss expressly subject to all conditions, limitations and exclusions. Instead, KVG 

misleadingly cites the Court to the Crime and Fidelity Coverage which does not 

apply here. Furthermore, KVG repeatedly admitted below and on appeal that all of 

its damages were caused by tenants to whom the property had been entrusted, who 

were dishonest and surreptitiously altered and failed to maintain KVG property, 

and who exposed it to excess humidity and moisture, in order to grow marijuana 

inside the premises – all excluded perils. Finally, KVG came forward with no 

evidence in response to Westfield’s Motion for Summary Judgment from which to 

even infer its tenants vandalized the property as opposed to altering it to further 

their marijuana growing operations as KVG has repeatedly admitted. KVG’s 

counsel’s argument concerning “vandalism,” is devoid of evidentiary support, 

based on pure speculation, and remains insufficient to avoid summary judgment. 

Even assuming arguendo the loss was caused by “vandalism,” KVG’s 

analysis fails under well-established Michigan law. Courts in this state apply a 

two-part analysis to determine entitlement to insurance benefits. First, the court 

determines if the policy provides coverage. If it does, then the court must ascertain 
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whether that coverage is negated by an exclusion. All coverage is lost if any one 

exclusion applies. Even where a loss is concurrently caused by a combination of a 

covered cause and an excluded cause, it is still excluded under Michigan law. 

KVG’s alleged damages are indisputably excluded by the policy’s Dishonest Acts 

Exclusion, by the faulty or inadequate construction, remodeling and maintenance 

exclusion, and/or by the continuous or repeated moisture or humidity exclusion.  

First, as to the Dishonest Acts Exclusion, a tenancy is the quintessential 

entrustment relationship under Michigan law. KVG fully admitted it gave its 

tenants exclusive possession and control over the premises. KVG’s principal 

admitted the tenants lied to KVG about their use of the property, KVG never 

would have permitted them to grow marijuana there, and KVG trusted the tenants 

to abide by their contractual obligations concerning remodeling and maintenance 

of the leased property. The exclusion applies if the damage is caused by the 

entrustee’s dishonest acts. Criminal conduct is not required. It is undisputed the 

subject tenants’ acts were dishonest. KVG’s contention that its tenants somehow 

honestly but willfully committed “vandalism” strains credulity. The damages were 

caused by tenants who lied about what they were doing in their leased units and 

who surreptitiously altered the building, including HVAC and electrical 

components and systems, to grow marijuana. This is what KVG alleged in its 

Complaint in this action, what it alleged in its actions to evict the tenants, what it 
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admitted in its Answers to Requests to Admit, and what it conceded in response to 

Westfield’s Motion for Summary Judgment. KVG even admits this in its Appeal 

Brief.2  

The tenants’ actions were not only dishonest, their actions violated criminal 

laws. It is an admitted fact that all of their conduct was in furtherance of growing 

marijuana. Growing marijuana is illegal under federal law.  Nevertheless, if their 

actions were vandalism, that, too, is illegal under a Novi, Michigan penal 

ordinance making such conduct a misdemeanor. The record is devoid of any 

evidence the tenants complied with any Michigan marijuana possession or 

production laws. Although Michigan has not addressed the specific question, 

courts in other jurisdictions have uniformly held the Dishonest Acts Exclusion bars 

recovery under such circumstances. Indeed, the U.S. District Court, in Winking 

Grp., LLC v. Aspen Ins. Co., No. 16 Civ. 7401(LGS), 2018 WL 485974 (S.D. N.Y. 

Jan. 18, 2018), applying New York law, which is similar to Michigan’s in this 

context, very recently held this exclusion precludes recovery for damage caused by 

a tenant’s vandalism, which the court observed is both dishonest and illegal. 

Contrary to KVG’s wholly unsupported assertions, no court has ever held this 

                                            
2 For example, KVG’s brief states: “First, it is undisputed that the tenants engaged 
in numerous activities in furtherance of cultivating marijuana, including creating 
an environment for the plants to grow by damaging the HVAC system, electrical 
system, roof, walls, and so on.” (6th Cir. R. 17, Pg ID 21) 
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exclusion is ambiguous, particularly in this context. Nor, under Michigan law, is a 

policy ambiguous simply because it does not list every possible factual scenario to 

which a given exclusion might apply. KVG’s contention on that point remains 

unsupported. Furthermore, the cases KVG relies on (and relied on below) are 

entirely inapposite. The policies at issue in those cases did not contain the 

Dishonest Acts Exclusion and the courts in those matters relied on an efficient 

proximate cause doctrine Michigan courts do not apply. The District Court 

properly granted summary judgment to Westfield based on this exclusion alone. 

KVG’s assertion that coverage for vandalism damage is rendered illusory by 

application of the Dishonest Acts Exclusion is devoid of merit. To accept KVG’s 

premise would rewrite the contract imposing risks upon an insurer which it did not 

intend to insure and render every policy containing exclusions “illusory” because 

exclusions negate coverage. The Dishonest Acts Exclusion applies if the damage is 

caused by certain categories of persons – those to whom the property has been 

entrusted for any purpose, authorized representatives, officers, managers, etc. If the 

actors had not fallen within one of these classes of persons, this particular 

exclusion may not have barred recovery, although other exclusions also clearly 

applied. The policy’s coverage is therefore not illusory under Michigan law. 

The policy’s faulty or inadequate workmanship, remodeling, construction, 

and maintenance exclusion also irrefutably applies to preclude recovery. The 
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undisputed facts unequivocally establish the damages were caused by tenants who 

performed faulty and/or inadequate modifications to the building and its electrical 

and HVAC components and systems and who neglected to maintain the property in 

their suites. This is what the experts who inspected the premises all concluded 

based on objective evidence and personal observations. The District Court 

correctly found that KVG adopted those experts’ opinions and findings in its 

Complaint and further completely failed to come forward with any evidence to 

create a question of fact on this issue. Contrary to KVG’s assertion, whether the 

tenants knew the consequences of their actions is irrelevant to this exclusion. It is 

also pure speculation where KVG introduced no evidence other than the damage 

reports and estimates. Consequently, summary judgment was also properly 

premised on the faulty or inadequate workmanship, construction, remodeling 

and/or maintenance exclusion. 

Finally, KVG failed to come forward with any evidence to contradict, let 

alone refute, the forensic engineer’s expert findings that the damage was also 

caused by repeated or continuous exposure to moisture over a period of 14 days or 

more. This undisputed fact established application of yet another exclusion, the 

continuous or repeated moisture or humidity exclusion. KVG presented no 

evidence to rebut Nederveld’s findings or conclusions so as to create a genuine 

issue of material fact on this issue. KVG also does not factually or legally support 
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its threadbare assertion that Nederveld’s report, attested to by its author in an 

affidavit, is hearsay. KVG waived this assertion below and on appeal by failing to 

develop or support it. The District Court properly relied on uncontested facts and 

the contract terms in granting the motion. 

KVG’s equally baseless assertion that Westfield waived or is estopped from 

asserting application of any of the foregoing exclusions is belied by the undisputed 

factual record, particularly Westfield’s January 8, 2016 claim denial letter. KVG’s 

completely undeveloped assertion is likewise forfeited on appeal. As it did below, 

KVG has made no attempt to legally or factually support the notion that Westfield 

failed to timely raise any of its policy defenses. 

In sum, KVG cannot avoid the terms of its policy or the undisputed facts. 

The policy does not afford coverage for KVG’s alleged loss and, in fact, expressly 

excludes it in several different ways. The District Court’s November 8, 2017 Order 

granting Westfield summary judgment must be affirmed. 

STANDARD OF REVIEW 

The material facts upon which the District Court based its Order granting 

summary judgment, and which are necessary to decide this appeal, are 

uncontroverted. (Memorandum and Order, R. 19, Pg ID 965-976) This Court 

reviews the granting of summary judgment, which presents only questions of law, 

de novo. Burniac v. Wells Fargo Bank, N.A., 810 F.3d 429, 432 (6th Cir. 2016). 
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ARGUMENT 

I. Michigan Contract Construction Rules 

 Interpretation of an insurance policy is a question of law for the Court 
and is therefore particularly appropriate for determination on 
summary judgment. Rory v. Continental Ins. Co., 473 Mich. 457, 461, 
703 N.W.2d 23 (2005). 
 

 The same contract construction principles apply to insurance policies 
as to any other type of contract because it is an agreement between the 
parties. Id. Thus, an insurance policy must be read as a whole to 
determine and effectuate the parties' intent. McKusick v. Travelers 
Indemnity Co., 246 Mich. App 329, 332, 632 N.W.2d 525 (2001). 

 
 The terms of the contract are accorded their plain and ordinary 

meaning. Rory, supra, at 464. If the contractual language is 
unambiguous, courts must interpret and enforce the contract as written 
because an unambiguous contract reflects the parties' intent as a 
matter of law. In re Smith Trust, 480 Mich. 19, 24, 745 N.W.2d 754 
(2008). 

 
 Michigan courts apply a two-step analysis to determine coverage. 

First the court determines whether there is coverage according to the 
general insurance agreement. The second step is to determine if an 
exclusion applies to negate coverage. Auto-Owners Ins. Co. v. 
Harrington, 455 Mich. 377, 382, 565 N.W.2d 839 (1997). 

 
 An insurer is free to define or limit the scope of coverage as long as 

the policy language fairly leads to only one reasonable interpretation 
and is not in contravention of public policy. Raska v. Farm Bureau 
Mut. Ins. Co., 412 Mich. 355, 361-62, 314 N.W.2d 440 (1982). 
Michigan law is very clear that “the parties' disagreement regarding 
the meaning of contract language does not, by itself, create an 
ambiguity.” Harbor Park Market, Inc. v. Gronda, 277 Mich. App. 
126, 133 n.3, 743 N.W.2d 585 (2007) citing Gortney v. Norfolk & W. 
Ry. Co., 216 Mich. App. 535, 540, 549 N.W.2d 612 (1996). 
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 Clear and specific exclusionary provisions must be enforced. An 
insurance company cannot be found liable for a risk it did not assume. 
Grp. Ins. Co. of Mich. v. Czopek, 440 Mich. 590, 597, 489 N.W.2d 
444 (1992). 

 
 All coverage is lost if any one exclusion applies. Auto-Owners Ins. 

Co. v. Churchman, 440 Mich. 560, 567, 489 N.W.2d 431 (1992). See 
also Mich. Battery Equip., Inc. v. Emcasco Ins. Co., 317 Mich. App. 
282, 288, 892 N.W.2d 456 (2016); Brown v. Farm Bureau Gen. Ins. 
Co. of Mich., 273 Mich. App. 658, 661, 730 N.W.2d 518 (2007). 
Furthermore, under Michigan law, a loss is not covered when it is 
concurrently caused by the combination of a covered cause and an 
excluded cause. Iroquois on the Beach, Inc. v. Gen’l Star Indem. Co., 
550 F.3d 585, 588-589 (6th Cir.2008). 

 
 In applying the policy, the Court must “give effect to every word, 

phrase, and clause in a contract and avoid an interpretation that would 
render any part of the contract surplusage or nugatory.” Klapp v. 
United Ins. Grp. Agency, Inc., 468 Mich. 459, 468, 663 N.W.2d447, 
453 (2003). 

 
 A court cannot create ambiguity where none exists. Edgar's 

Warehouse, Inc. v. U.S. Fidelity & Guar. Co., 375 Mich 598, 602, 134 
N.W.2d 746 (1965). 

 
 It is also improper for the court to rephrase or interpret the clear and 

unambiguous language of the policy. Instead, the policy’s language 
must be enforced as it is written. Eghotz v. Creech, 365 Mich. 527, 
530, 113 N.W.2d 815 (1962). 

 
 The terms used in an insurance policy either are clearly defined within 

the policy or are given their commonly used meaning. Czopek, 440 
Mich. at 597, citing Fireman's Fund Ins. Cos. v. Ex-Cell-O Corp., 702 
F. Supp. 1317, 1323, n. 7 (E.D.Mich.1988). That is, omitting the 
definition of a word that has a common usage does not create an 
ambiguity within the policy. 

 
 The plain meaning of a term will not be perverted merely for the 

purpose of benefitting the insured. Henderson v. State Farm Fire & 
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Cas. Co., 460 Mich. 348, 354, 596 N.W.2d 190 (1999) (“While we 
construe the contract in favor of the insured if an ambiguity is found, 
this does not mean that the plain meaning of a word or phrase should 
be perverted, or that a word or phrase, the meaning of which is 
specific and well recognized, should be given some alien construction 
merely for the purpose of benefitting an insured.”). 

 
II. KVG’s Argument that its Alleged Damages were Caused by Vandalism 

is a Factual and Legal Red Herring 
 

KVG’s reliance on the contention that its loss is covered because it was 

caused by “vandalism” is, at best, a red herring. It improperly attempts to supplant 

the undisputed and admitted facts with pure speculation. It misleadingly recites and 

relies on an entirely separate and distinct, inapplicable coverage part of the policy. 

And, it contravenes Michigan law as to how coverage is to be determined. 

KVG’s claim sought recovery for direct physical loss of or damage to its 

property. This invoked application of the policy’s Commercial Property Coverage 

Part. That coverage part states it pays for direct physical loss of or damage to 

covered property at the premises described in the declarations caused by or 

resulting from any covered cause of loss unless the loss is excluded (as set forth in 

the Causes of Loss - Special Form) or limited, and subject to all of the policy’s 

conditions. (Jt. Stmt., ¶7, R. 17, Pg ID 937) 

Under Michigan law and the contract’s terms, a two-part analysis is to be 

employed to ascertain whether there is coverage. First, the court determines if the 

policy provides coverage under its insuring agreement. If it does, the court then 
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determines whether that coverage is negated by an exclusion. Buczkowski v. 

Allstate Ins. Co., 447 Mich. 669, 682, 526 N.W.2d 589 (1994). It is the insured's 

burden to establish that its claim falls within the terms of the policy. The burden 

then shifts to the defendant to show that an exclusion precludes coverage. Heniser 

v. Frankenmuth Mut. Ins. Co., 449 Mich. 155, 172, 534 N.W.2d 502 (1995). 

Michigan law dictates that all coverage is lost if any one exclusion applies. 

Churchman, 440 Mich. at 567. 

KVG cites this Court to the Crime and Fidelity Coverage (Policy, R. 10-3, 

Pg ID 395-415) which covers losses from “occurrences” that are not applicable 

here such as employee theft, forgeries, computer fraud, safe burglary, etc. KVG 

does not claim to have alleged any loss that conceivably falls within this coverage 

part’s purview. Consequently, KVG’s citation to this coverage part is erroneous. 

Furthermore, irrespective of whether KVG’s loss may be characterized as 

“vandalism,” the dispositive question in this case, as the District Court correctly 

determined, (Opinion, R. 19, Pg ID 971) is whether the loss is nonetheless 

excluded. As discussed below, at least three exclusions apply to preclude coverage, 

thus dictating that summary judgment was properly granted to Westfield. 

In addition, to defeat Westfield’s motion, it was incumbent upon KVG to 

come forward with evidence of vandalism, beyond conclusory allegations, 
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speculation, and unsubstantiated assertions.3 Alexander v. CareSource, 576 F.3d 

551, 560 (6th Cir. 2009); Arendale v. City of Memphis, 519 F.3d 587, 605 (6th Cir. 

2008). KVG came forward with no evidence from which to even infer there was 

vandalism. Notably absent from the record and KVG’s briefings both below and on 

appeal is factual support beyond KVG’s counsel’s arguments, from which a juror 

could conclude any tenant committed vandalism. Given the paucity of evidence, a 

jury would be left to improperly speculate. KVG failed to carry its burden under 

                                            
3 KVG’s reliance on Eugene Guernsey’s testimony for a “definition” of vandalism 
and opinion of whether the tenants’ actions fell within his understanding of what 
vandalism is, is also entirely erroneous. Guernsey’s personal opinion on the subject 
is irrelevant and inadmissible. N. Amer. Specialty Ins. Co. v. Myers, 111 F.3d 1273, 
1281 (6th Cir. 1997), quoting TCP Indus., Inc. v. Uniroyal, Inc., 661 F.2d 542, 549 
(6th Cir. 1981). See also Killion v. KeHE Distributors, LLC, 761 F.3d 574, 592–93 
(6th Cir.2014), quoting Fed.R.Evid. 704(a); Berry v. City of Detroit, 25 F.3d 1342, 
1353 (6th Cir. 1994) (establishing that even if Guernsey were somehow deemed an 
expert, his testimony would still be inadmissible). Since the Property Coverage 
Part does not define vandalism, the Court, which is the sole arbiter of this legal 
question (Rory, supra, at 461), is to apply its commonly used meaning. Grp. Ins. 
Co. of Mich., supra, at 597. “Vandalism” is the “deliberately mischievous or 
malicious destruction or damage of property” (Dictionary.com), or “willful or 
malicious destruction or defacement of public or private property.” Merriam-
Webster.com. KVG presented no evidence of its tenants’ intent other than the 
admitted fact their alterations were made for the purpose of growing pot. However, 
accepting KVG’s contention that its tenants acted willfully in damaging the 
property (see, e.g., 6th Cir. R. 17, Pg ID 912), their actions were criminal under 
Novi Ordinance 78-23.02 (“It shall be unlawful for any person to willfully, 
destroy, remove, damage, alter or in any manner deface any property, public or 
private, not his own, without consent of the owner… A person who violates this 
section is guilty of a misdemeanor ….”) Consequently, KVG has once again 
established the loss is excluded under the Dishonest Acts Exclusion. 
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Fed. R. Civ. P. 56(e) to avoid summary judgment on this issue. Bailey v. Floyd 

County Bd. of Educ., 106 F.3d 135, 145 (6th Cir. 1997). 

The District Court did not make any factual findings on the issue of 

vandalism. Instead, it properly relied on the undisputed facts, as set forth in the 

parties’ Joint Statement of Undisputed Facts (Jt. Stmnt., R. 17), to conclude that 

the loss was excluded. The District Court properly relied on the Joint Statement 

instead of engaging in speculation See Beard v. Banks, 548 U.S. 521, 527-28, 536, 

126 S. Ct. 2572, 165 L. Ed.2d 697 (2006) (holding that in granting summary 

judgment, the district court properly relied upon the facts contained in the 

defendant's statement of undisputed facts because the plaintiff, by failing to 

specifically challenge the facts, admitted the validity of such facts). The District 

Court applied the proper legal analysis to the coverage question before it as 

dictated by Michigan law. KVG’s arguments on the issue of whether its loss was 

caused by vandalism are thus belied by the facts, the policy and the law. They were 

properly rejected below and must be rejected on appeal. 

III. KVG has Forfeited all Argument that Westfield Waived or is Estopped 
from Asserting its Right to Assert Policy Exclusions 

 
KVG’s implication that Westfield did not properly preserve its right to assert 

the policy exclusions because it did not address the issue of “vandalism” to KVG’s 

satisfaction or properly explain the application of exclusions is spurious at best. 

KVG attached Westfield’s January 8, 2016 claim denial letter as Exhibit D to its 
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Complaint. (Claim denial letter, R. 1-4, Pg ID 124-128) That letter clearly 

identified all of the applicable policy provisions, from the insuring agreement 

through exclusions, including those upon which Westfield’s summary judgment 

motion was based. KVG cites no legal authority imposing any further requirements 

on an insurer or indicating Westfield relinquished any rights. That KVG disagrees 

with how the damage was described or whether it is excluded is of no 

consequence. 

KVG did not allege waiver or estoppel in its Complaint. (Complaint, R. 1-3) 

This alone precludes it from pursuing the issue on appeal. Wilson v. HSBC Bank, 

N.A., 594 Fed. Appx. 852, 856 (6th Cir. 2014). KVG has further forfeited the 

argument by failing to develop the argument in any meaningful way on appeal. 

This Court has repeatedly held that a party cannot simply make bald claims that the 

trial court erred, while leaving it to the Court to scour the record to support this 

claim. “Issues adverted to in a perfunctory manner, unaccompanied by some effort 

at developed argumentation, are deemed waived. It is not sufficient for a party to 

mention a possible argument in a most skeletal way, leaving the court to ... put 

flesh on its bones.” McPherson v. Kelsey, 125 F.3d 989, 995–96 (6th Cir.1997) 

(citation omitted); see also Aarti Hospitality, LLC v. City of Grove City, Ohio, 350 

Fed. Appx. 1, 14 (6th Cir. 2009). 

      Case: 17-2421     Document: 18     Filed: 02/21/2018     Page: 38



29 

IV. The Dishonest Acts Exclusion Excludes KVG’s Loss in its Entirety 
under the Undisputed and Admitted Facts 

 
The Dishonest Acts Exclusion states in pertinent part that the policy does not 

pay for loss or damage caused by or resulting from: 

h. Dishonest or criminal act by … anyone to whom you 
entrust the property for any purpose: 

 
(1) Acting alone or in collusion with others; 
 

While Michigan courts have not construed this exclusion in this context, 

they have held it to be valid and enforceable. See, e.g., DKE, Inc v Secura Ins Co, 

No. 278032, 2008 WL 4276481 (Mich. App. Sept. 16, 2008). The exclusion is 

applied broadly and requires nothing more than a causal connection between the 

act of entrustment and the resulting loss. Bainbridge, Inc. v. Calfarm Ins. Co., No. 

D042362, 2004 WL 2650982 (Ca. App. Nov 22, 2004), rev. den. Feb. 23, 2005, 

citing Plaza 61 v. North River Ins. Co., 446 F. Supp. 1168, 1171 (M.D. Pa. 1978), 

aff’d. 588 F.2d 822 (1978). This exclusion does not seek to disclaim liability for a 

particular type of peril, but, rather, addresses prohibited conduct by individuals 

with certain relationships to the insured. Allen Liquor, Inc. v. U.S. Fidelity & Guar. 

Co., No. 06-15279, 2007 WL 2261395 at *5 (E.D. Mich. Aug. 6, 2007). 

A. KVG Entrusted its Property to its Tenants 
 
KVG’s contention on appeal that it is “unclear” whether the Dishonest Acts 

Exclusion applies to landlord-tenant relationships or whether it entrusted its 
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property to the tenants is belied by the undisputed record evidence and case law. Its 

argument that “entrustment” is ambiguous in this context is contrary to precedent 

from numerous jurisdictions. (See 6th Cir., R. 17, Pg ID 24) 

The exclusion does not purport to delineate the circumstances under which 

the entrustment is created. To the contrary, it is quite broad. The sole question is 

whether the property was entrusted to the actor. In determining whether an insured 

entrusted its property to another, courts agree that the controlling element is the 

design of the owner rather than the motive of the one who obtained possession. 

See, e.g., United Specialty Ins. Co. v. Barry Inn Realty, 130 F.Supp.3d 834, 839 

(S.D. N.Y. 2015). Contrary to KVG’s suggestion, the reasons why the entrustment 

was created, whether it was through deceit or because of prior dealings or the like 

is irrelevant. Courts have routinely defined “entrust” to mean “to confer trust upon; 

deliver something to another in trust; commit or surrender to another with 

confidence regarding the care, use or disposal of it.” See Lexington Park Realty 

LLC v. Nat’l. Union Fire Ins. Co. of Pittsburgh, PA, 992 N.Y.S.2d 1, 120 A.D.3d 

413 (2014) (when a contract indicates that the property is entrusted, it can be 

understood that the parties mean that possession of property is willingly 

“surrendered or delivered or transferred, to be used for the purpose intended by the 

owner.”). 
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Under Michigan law, the landlord-tenant relationship is an entrustment of 

property in its truest sense. A landlord-tenant relationship is created when the 

owner of an estate conveys to another a portion of its interest for a term less than 

its own for valuable consideration, subordinating its title and rights to the tenant 

and transferring possession and control of the premises to the tenant. Grant v. 

Detroit Ass’n. of Women’s Clubs, 443 Mich. 596, 605-606, 505 N.W.2d 254 

(1993). When duly created and the tenant put into possession, the tenant is the 

owner of an estate for the time being and has all the usual rights and remedies of an 

owner to defend his or her possession. See Morrill v. Mackman, 24 Mich. 279, 

1872 WL 3197 (1872). Exclusive possession and control of the premises are 

hallmarks of a tenancy. Id. 

In Grover Commercial Enterprises, Inc. v. Aspen Ins. Co., 202 So.3d 877, 

881 (Fla. App. 3d Dist. 2016), the court specifically held that, applying the 

commonly understood meaning of the term, a landlord-tenant relationship is an 

“entrustment” for purposes of the Dishonest Acts Exclusion. A landlord surrenders 

possession of its real and personal property to the tenant with confidence that the 

tenant will use them in accordance with the lease terms. 

Courts across the country have applied the same Dishonest Acts Exclusion 

to damages caused by tenants during their tenancies. As noted previously, the court 

in Winking Grp., LLC, 2018 WL 485974 at *3, unequivocally held vandalism is 
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both dishonest and illegal and, when committed by a tenant to whom the property 

has been entrusted, the damage caused thereby is clearly excluded. In Winking 

Grp., the tenants snuck into the premises after being evicted, removed property and 

caused damage to the leasehold. The court held: “based on the clear and 

unambiguous language of the insurance contract, no reasonable jury could 

conclude that [the] entrustment exclusion does not preclude coverage for claims 

arising from East Market’s vandalism of the premises.” Id.  

In an action factually similar to the present matter, Barry Inn Realty, supra, 

the lessee informed the insured lessor it was going to make alterations to the 

leasehold for a sports bar when, in fact, it caused extensive damage by converting 

the property into a marijuana growing operation. The court granted summary 

judgment to the insurer because application of Dishonest Acts Exclusion was 

inescapable. Again, in Neighborhood Investments, LLC v Ky. Farm Bureau Mut. 

Ins. Co., 430 S.W.3d 248 (Ky. Ct. App. 2014), the insured leased a house to a 

tenant who then used it to manufacture methamphetamine, which in turn 

contaminated the house and rendered it uninhabitable. The court held the exclusion 

unequivocally precluded coverage. The landlord delivered and surrendered 

possession of its house (entrusted it to the tenant), and in doing so it expected the 

tenant would not use it for any kind of criminal enterprise. Likewise, in Tualatin 

Valley Housing Partners v. Truck Ins. Exchg., 208 Or. App. 155, 144 P.3d 991 
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(2006), the court held the same Dishonest Acts Exclusion precluded coverage for 

damage to an apartment owner's building resulting from the manufacture of 

methamphetamine in one of the apartment units. In Yahoo Center v. Liberty Mut. 

Ins. Co., No. 2:16–cv–01397–SVW–SS, 2016 WL 9138061 (C.D. Cal. June 16, 

2016), the court held that even where the landlord is deceived - whether from the 

outset or sometime later - as to the tenant’s intended use of the leasehold, it still is 

entrusting the property under the plain meaning of that term and for purposes of 

the exclusion and the loss is thus excluded: 

The ordinary usage and definition of “entrustment” is 
broad and encompasses a landlord who leases property to 
a tenant. See Black's Law Dictionary (10th ed. 2014) 
(defining “entrust” as giving “(a person) the 
responsibility for something.”). Courts have found this 
precise entrustment exclusion to be unambiguous as a 
matter of law and applicable to lessees. (Citations 
omitted.) 

 
See also, 2900 Rock Quarry, LLC v. Westfield Ins. Co., No.5:16-CV-100-BO, 2017 

WL 2616961 (E.D. N.C. June 15, 2017) (applying exclusion to losses caused by 

commercial tenant to whom possession and use of restaurant equipment was 

granted in lease agreement); Pacific Enterprises, LLC v. AMCO Ins. Co., No. 2:14-

CV-1757 JCM (VCF), 2015 WL 1862413 (D. Nev. April 23,2015), aff’d 692 Fed. 

Appx. 829 (9th Cir. 2017) (unambiguous dishonest acts exclusion precluded 

recovery for damage to leasehold by evicted tenant which stripped copper wiring 

and removed copper coolant pipes and left behind 20 tons of broken furniture even 
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after tenancy was terminated); Su v. New Century Ins. Svcs., Inc., No. CV 12–

03894 DDP (SSx), 2013 WL 5775160 (C.D. Cal. Oct. 25, 2013) (where tenants 

used leasehold as a chicken raising operation, dishonest acts exclusion precluded 

recovery for damages including removal of roof climate controls, making openings 

in roof, and installation of showers and trenches, which were, at a minimum, 

dishonest even if characterized as vandalism). 

The undisputed facts in the present matter established KVG entrusted its 

property to each tenant. KVG fully admitted it had tendered exclusive possession 

and control of the subject units to the tenants and did not even enter the premises 

until after being informed of the DEA raid. (Jt. Stmt., R. 17, ¶22-27, Pg ID 946-

949) In some cases, such as suites 15-18, that was three to four years. In its leases, 

KVG placed no express restrictions on the scope of alterations to the premises as 

long as the proper conditions, such as obtaining KVG’s approval, were met. It 

further assigned all obligations for the care and maintenance of the suites, 

including the HVAC, electrical and plumbing systems, exclusively to the tenants. 

(Id. ¶18, Pg ID 943-945) Essentially, KVG handed the tenants the keys and walked 

away except to collect rent. There is no question of fact on the issue of whether 

KVG entrusted its property to the tenants. While Michigan may not have yet 

addressed application of the exclusion in the present context, no court has found 

the exclusion in any way ambiguous as applied to tenant loss or damage. The 
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overwhelming weight of authority and the facts in this matter establish that it 

precludes recovery here and the District Court properly granted summary judgment 

to Westfield. 

B. KVG’s Damages were Caused by its Tenants’ Dishonest Acts 

Although KVG avoids the subject entirely in its Appeal Brief, the exclusion 

only requires “dishonest” acts by the person to whom the property was entrusted. It 

does not require criminal acts. The exclusion uses the disjunctive “or” to separate 

dishonest from criminal. “Or” refers to a choice or alternative between the two 

things. Covenant Med. Ctr., Inc. v. State Farm Mut. Auto. Ins. Co., 500 Mich. 191, 

895 N.W.2d 490, 500-01 (2017). Under Michigan law, the use of this disjunctive is 

significant and intentional and may not be ignored. Id; see also Klapp., 468 Mich. 

at 468 (courts must also give effect to every word, phrase, and clause in a contract 

and avoid an interpretation that would render any part of the contract surplusage or 

nugatory). 

KVG’s tenants’ dishonesty and its causal relationship to the damage is, 

again, factually undisputed. Based on the record before it, the District Court 

concluded KVG’s damages were caused by dishonest conduct since KVG asserted 

the tenants were dishonest about what businesses they would be conducting, KVG 

did not give them permission to grow marijuana on the property, and all the 
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alterations were done surreptitiously. (Opinion, R. 19, Pg ID 972) The District 

Court was correct. 

KVG asserted in landlord-tenant summary proceedings complaints in state 

district court that the tenants caused extensive and continuing damages to and 

destruction of the property due to the illegal growing of marijuana and exposure to 

water from those operations. (Jt. Stmt., ¶16, R. 17, Pg ID 942) KVG asserted in its 

Complaint (Complaint, R. 1-3) in this action that the damage was caused by the 

tenants’ use of the premises to grow marijuana. (Id. ¶10, 12, Pg ID 940) KVG’s 

principal, Charlie Damavoletes, testified on KVG’s behalf that KVG was deceived 

by the tenants and never would have allowed its property’s use for growing 

marijuana. (Id. ¶13-14, Pg ID 941) KVG admitted in Answers to Requests for 

Admission that the tenants misrepresented the operations they were conducting in 

the leaseholds, withheld the fact they were growing marijuana, secretly made 

unauthorized alterations to the suites, appliances and systems, and never disclosed 

their modifications to, and neglect of, the HVAC and other equipment in the suites. 

(Id. ¶14, 29-30, Pg ID 941, 949; see also Pl’s Answers to RFA, R. 10-19, Pg ID 

660-710; C. Damavoletes dep. tr. 64-65, 68-70, R. 10-4, Pg ID 471-472) 

Significantly, KVG has never contended its tenants’ acts were not dishonest. 

Vandals are not honest. KVG itself states vandalism “by its very nature is 

dishonest.” (KVG Appeal Br., 6th Cir. R. 17, Pg ID 23) Under these circumstances, 
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application of this exclusion is inescapable. Neither the District Court nor this 

Court need reach the question of whether growing marijuana is “illegal” or even 

application of any other exclusion. Under the undisputed facts, KVG’s loss was 

caused by the dishonest acts of those to whom it had entrusted its property.4 There 

can be no recovery under the policy. See e.g., Barry Inn Realty, supra. (exclusion 

applied where tenant misrepresented identity and intended purpose of renovations 

which was to grow marijuana); Lexington Park Realty, supra. (exclusion barred 

coverage for loss of cabinets and appliances, removed by tenant in process of 

converting premises to youth hostel and not returned when lease ended even 

though tenant denied taking them); Tualatin Valley Housing Partners, supra. 

(exclusion precluded recover for damage caused by tenant’s conversion of 

apartment into meth lab); Yahoo Ctr., supra. (exclusion applied where tenant 

converted premises into marijuana growing operation after representing it would 

be used for online trading). 

                                            
4 In its Appeal Brief, KVG confirms that “there is no dispute that the tenants 
misrepresented the nature of their business to KVG to induce KVG into leasing the 
property to them. KVG further attributes all of the damage to the tenants’ “creating 
an environment for the plants to grow.” (KVG Appeal Br., 6th Cir. R. 17, Pg ID 17, 
21) 
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C. KVG’s Damages were Caused by or Resulted from Criminal 
Conduct of Those to Whom It Entrusted the Property 
Irrespective of Whether that Conduct is Characterized as 
“Vandalism” or Marijuana Growing Operations 

 
Although the Court need not reach this issue because the damage was 

indisputably caused by the dishonest acts of those to whom KVG entrusted its 

property, KVG’s argument that its tenants’ acts were not necessarily illegal is 

fundamentally and fatally flawed in several respects. First, as discussed above, the 

exclusion does not require criminal acts, only dishonest acts. There is no dispute 

KVG’s tenants’ acts were dishonest. Second, even assuming the acts constituted 

“vandalism,” they are criminal under Novi’s penal ordinances. Third, KVG is 

bound by the judicial admissions it made in its landlord-tenant actions that the 

marijuana growing operations were “illegal.” Fourth, irrespective of Michigan law, 

growing marijuana is illegal under federal law. As discussed previously, KVG’s 

insistence that the Dishonest Acts Exclusion is somehow negated if the damage is 

characterized as “vandalism” is fruitless. Even if a policy generally insures against 

a category of damage such as direct physical damage, the loss here was excluded. 

“Vandalism” is a crime. If it is committed by one to whom the insured has 

entrusted the property for any purpose, the resulting damage is excluded. Winking 

Grp., LLC, supra. Both below and on appeal, KVG has repeatedly asserted its 

tenants’ acts were willful, intentional and deliberate. (See e.g., Id, Pg ID 21) 

KVG’s property is located in Novi, Michigan. Novi Ordinance 78-23.02 makes it 
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“unlawful for any person to willfully, destroy, remove, damage, alter or in any 

manner deface any property, public or private, not his own, without consent of the 

owner.” A person who violates this section is guilty of a misdemeanor punishable 

by imprisonment for not more than ninety-three (93) days or a fine of not more 

than Five Hundred and 00/100 ($500.00) Dollars, or both.5 Based on KVG’s own 

admissions and contentions, even if caused by “vandalism,” the damages were 

caused by or resulted from a criminal act and are excluded. 

In addition to the Winking Grp decision directly on point holding tenant 

vandalism both dishonest and illegal and thus excluded, other courts have also 

expressly rejected the notion that describing the tenants’ actions as vandalism takes 

the loss outside the exclusion. In Grover Commercial Enterprises, supra., the court 

held that damages to a building caused by a tenant’s removal of property belonging 

to the insured landlord were still excluded by the Dishonest Acts Exclusion even 

though the insured described the loss as caused by vandalism and theft. 

The court in Su 2013 WL 5775160 at *4 directly addressed a similar 

argument as follows: 

Plaintiffs base their entire argument, both in opposition to 
TPCCA's motion and in support of their own motion, on 
the fact that the removal of the units constituted 
vandalism or theft. Assuming without deciding that 
BioAgri's removal of the climate control units constitutes 

                                            
5 Ord. 78-23.02 also makes it “unlawful” for any person to engage in an illegal 
occupation or business. 
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either vandalism or theft, BioAgri's action falls within the 
“entrustment exclusion” of the policy. This exclusion has 
been found to be unambiguous as a matter of law and 
specifically applicable to lessees. Atlas Assurance Co. v. 
McCombs Corp., 146 Cal.App.3d 135, 144, 194 Cal.Rptr. 
66 (1983); Vision Financial Group v. Midwest Family 
Mutual Ins. Co., 355 F.3d 640, 643 (7th Cir. 2004). 

 
Vandalism and theft are both criminal acts; therefore, the 
entrustment exclusion applies to any such acts performed 
by anyone to whom the property is entrusted. Even if the 
loss occurs after the entrustment of the property has 
terminated, the exclusion still applies so long as there is a 
“causal connection between the act of entrustment and 
the resulting loss.” Bainbridge, Inc. v. Calfarm Ins. Co., 
2004 WL 2650892, at *6 (Cal.Ct.App.2004); see also 
Plaza 61 v. North River Ins. Co., 446 F.Supp. 1168, 1171 
(M.D.Penn.1978). Therefore, Plaintiffs are precluded 
from recovering for an act of vandalism or theft 
committed by BioAgri, to whom they entrusted the 
Property. 
 

Furthermore, the District Court correctly found that growing marijuana is a 

criminal act under federal law. (Memorandum and Order, R. 19, Pg ID 972) 21 

U.S.C. §812 classifies marijuana as a Schedule 1 controlled substance. 21 U.S.C. 

§841(a)(1) makes it unlawful for any person “knowingly or intentionally to 

manufacture, distribute, or dispense, or possess with intent to manufacture, 

distribute, or dispense, a controlled substance.”6 The DEA, which raided the 

                                            
6 KVG’s tenants may also have violated 21 U.S.C. §856 which provides: 

(a) Unlawful acts 
Except as authorized by this subchapter, it shall be unlawful to-- 
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subject premises and seized the plants, had to establish probable cause to show the 

likelihood of criminal activity to secure a warrant. U.S. Const. amend IV; U. S. v. 

Church, 823 F.3d 351, 355 (6th Cir. 2016). The exclusion does not state a 

conviction is required. 

Although the District Court did not directly address the issue, KVG is also 

judicially estopped from asserting its tenants’ actions were not criminal. KVG’s 

judgments for eviction and immediate possession in its state court landlord-tenant 

actions were based on KVG’s October 29, 2015 Demands for Possession and 

Supplemental Complaints in which it clearly asserted that the tenants’ pot growing 

operations were illegal and resulted in destruction of the property. (Jt. Stmt., ¶16, 

R. 17, Pg ID 942) Of course, KVG’s Complaint (Complaint, R. 1-3) in the present 

matter also averred that “tenants occupying units in the Covered Properties 

damaged the units by, among other things, growing marijuana in their units and 

thereby damaging the interior of their units, other units, and the HVAC system.” 

(Id. ¶12, Pg ID 940) KVG never sought to amend its pleadings. 

                                                                                                                                             
(1) knowingly open, lease, rent, use, or maintain any place, whether 
permanently or temporarily, for the purpose of manufacturing, distributing, or 
using any controlled substance; 
(2) manage or control any place, whether permanently or temporarily, either 
as an owner, lessee, agent, employee, occupant, or mortgagee, and knowingly 
and intentionally rent, lease, profit from, or make available for use, with or 
without compensation, the place for the purpose of unlawfully manufacturing, 
storing, distributing, or using a controlled substance. 
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Factual assertions in pleadings are considered judicial admissions 

conclusively binding on the party who made them. Barnes v. Owens–Corning 

Fiberglas Corp., 201 F.3d 815, 829 (6th Cir.2000). Judicial estoppel precludes  

KVG from attempting to contradict or avoid these binding admissions. This 

doctrine holds that “‘where a party assumes a certain position in a legal 

proceeding, and succeeds in maintaining that position, he may not thereafter, 

simply because his interests have changed, assume a contrary position.’” New 

Hampshire v. Maine, 532 U.S. 742, 749, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2001), 

quoting Davis v. Wakelee, 156 U.S. 680, 689, 15 S.Ct. 555, 39 L.Ed. 578 (1895); 

Watkins v. Bailey, 484 Fed. Appx. 18, 20 (6th Cir. 2012). The purpose of the 

doctrine is to protect the integrity of the judicial process by prohibiting parties 

from deliberately changing positions according to the exigencies of the moment. 

New Hampshire v. Maine, supra, at 750. 

KVG’s state district court pleadings meet all the criteria for application of 

the judicial estoppel doctrine. See Lewis v. Weyerhaeuser Co., 141 Fed. Appx. 420, 

425 (6th Cir. 2005). KVG clearly successfully assumed a position totally contrary 

to its current stance and was granted immediate evictions and possession based on 

its allegations of illegal conduct causing damage. In Tualatin, supra., the court 

held an insured in KVG’s position is precluded by judicial estoppel from denying 

the criminality of its tenants’ activities or asserting there is a question of fact on 
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that issue. In Tualatin, the insured landlord was precluded from taking the opposite 

position in a coverage dispute where it had, like KVG, sought and obtained a court 

order evicting its tenant from the premises based on the insured’s allegation that 

the tenant had been “caught manufacturing illegal substances in [her] unit.” See 

also 2900 Rock Quarry, LLC, supra., 2017 WL 2616961 at *5. Like the landlords 

in Tualatin and 2900 Rock Quarry, KVG cannot now attempt to avoid application 

of a policy exclusion by adopting a position opposite of the one it assumed before 

simply because it is no longer advantageous to do so. Watkins, supra. 

In sum, KVG’s contention that its damages were not caused by criminal acts 

is untenable. It is contrary to the facts and to the law and it was properly rejected 

by the District Court. 

D. The Cases KVG Relies upon are Inapposite Where They are 
Based on Different Policies, Dissimilar Acts, and are Premised on 
Efficient Proximate Cause Analyses Contrary to Michigan Law 

 
As it did below, KVG relies heavily on Bowers v. Farmers Ins. Exchg., 99 

Wash. App. 41, 991 P.2d 734 (2000), and similar cases, for the proposition that 

damages caused by a tenant’s vandalism are “covered”. That reliance is wholly 

misplaced, and the District Court correctly held Bowers is entirely inapplicable to 

this matter. 

Bowers, like the other cases KVG cites, applied a homeowners’ policy that 

did not contain a dishonest or illegal acts exclusion. The question in Bowers was 

      Case: 17-2421     Document: 18     Filed: 02/21/2018     Page: 53



44 

which of two causes, mold or vandalism, was the efficient proximate cause of the 

damage. Under Washington law, where a covered cause of loss combines with a 

non-covered cause, the loss is still covered if the covered cause was the efficient 

proximate cause. The Bowers court merely held that while excluded mold was also 

a cause, vandalism, under the unique facts of that case, was the efficient proximate 

cause. Therefore, under Washington law, the loss was covered. Graff v. Allstate 

Ins. Co., 113 Wash. App. 799, 54 P3d 1266 (2002), relied on by the Bowers Court 

and cited by KVG, likewise held that under a homeowners’ policy identical to the 

one in Bowers, vandalism was the efficient proximate cause of the damage and the 

insurer failed to carry its burden to show an excluded cause (contamination) was 

the efficient proximate cause. Similarly, Kochendorfer v. Metro. Prop. & Cas. Ins. 

Co., No. C11–1162–MAT, 2012 WL 1204714 at *6 (W.D. Wash. April 11, 2012), 

in which the insureds’ tenants’ tampering with an electrical panel in connection 

with their marijuana growing operation caused a fire at the house, also applied a 

homeowners’ policy totally unlike the commercial policy at issue here. Again, it 

cited Bowers for its recitation of the efficient proximate cause doctrine. The 

Kochendorfer Court found in favor of the insured because the defendant insurer 

did not identify any excluded peril causing the loss and potentially precluding 

coverage. In fact, that defendant did not even contest coverage for the costs for 

which the insured recovered.  Burgess v. Allstate Ins. Co., 334 F. Supp.2d 1351 
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(N.D. Ga. Dec. 8, 2003) involved alleged water and mold damage and again cited 

Bowers for its description and application of the efficient proximate cause doctrine. 

Like the other cases KVG has cited, Burgess is also wholly inapposite. 

None of the policies in KVG’s cases contained a Dishonest Acts Exclusion 

like the one in the Westfield commercial policy. Furthermore, the cases KVG 

relies upon applied the efficient proximate cause doctrine, a doctrine Michigan 

courts and this Circuit have eschewed. Iroquois on the Beach, 550 F.3d at 588-589. 

Instead, the rule in Michigan is that a loss is not covered when it is concurrently 

caused by the combination of a covered cause and an excluded cause. Id. 

Moreover, KVG has never argued its loss was caused by more than one cause. 

Instead, it has insisted the loss was caused by a singular cause – the growing of 

marijuana by tenants. Whatever moniker one attaches to the tenants’ conduct, their 

actions were both dishonest and criminal and the loss they caused is excluded. In 

Michigan, if loss falls within the purview of any one exclusion, recovery is 

precluded entirely. Id. See also, Hayley v. Allstate Ins. Co., 262 Mich. App. at 574. 

KVG has failed to demonstrate any error by the District Court in reaching this 

conclusion. 

KVG’s citation to Tappers Fine Jewelry, Inc. v. Chubb Nat’l. Ins. Co., No. 

14-13280, 2015 WL 9268750 (E.D. Mich. Dec. 21, 2015), is equally unavailing. 

Totally contrary to the present action, the controlling facts, particularly whether 
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there had, in fact, been a dishonest or criminal act at all, were highly disputed in 

Tappers. The Tappers Court held that while it might have been inferred the refiner 

in that case had converted the precious metal bars which he was supposed to assay 

and then pay market price, it was equally possible he simply could not pay because 

of financial difficulties. The court thus concluded summary judgment was 

inappropriate because, in that case, where no one really knew exactly what 

happened to the metals once in the refiner’s possession, why they disappeared, and 

why the refiner failed to pay the insured in full, there were disputed issues of 

material fact. In stark contrast, KVG has conceded or failed to rebut the controlling 

facts in the present matter which establish application of the exclusion - facts 

establishing it entrusted its property to the tenants, and that the tenants’ acts of 

lying, using the premises to grow marijuana, and surreptitiously altering the 

building and HVAC and electrical systems caused the damage and were dishonest 

and illegal. Tappers has no bearing on this case. 

E. The Dishonest Acts Exclusion Does Not Render any Alleged 
Coverage for Vandalism Illusory 

 
KVG’s contention, that application of the Dishonest Acts Exclusion to 

damage purportedly caused by vandalism renders the policy illusory (6th Cir. R. 17, 

Pg ID 22-23), is illogical, contrary to Michigan law, and based on an untenable 

reading of the contract. First, it is a fundamental tenet of contract law that an 

insurer is free to limit the scope of coverage in its policy. Raska., 412 Mich. at 
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361-62. Clear and specific exclusions must be enforced, as an insurance company 

cannot be found liable for a risk it did not assume. Czopek, 440 Mich. at 597. 

Second, Michigan’s rule that all coverage is lost if any one exclusion applies, 

Churchman, 440 Mich. at 567, necessarily presumes that coverage initially 

afforded may be limited, conditioned and/or excluded by the same policy. Indeed, 

to accept KVG’s premise, that once general coverage is conferred it cannot be 

limited or excluded in any fashion is completely contrary to this well-established 

Michigan law. Under KVG’s theory, no policy could contain any exclusions or 

limitations. 

To be “illusory,” coverage must be nonexistent. Orchard, Hiltz & 

McCliment, Inc. v. Phoenix Ins. Co., 676 Fed. Appx. 515, 523 (6th Cir. 2017). 

Assuming, arguendo, that the subject policy insures against damage caused by 

vandalism, the Dishonest Acts Exclusion merely excludes vandalism caused by 

certain categories of persons, such as those to whom KVG had entrusted the 

property. Had the damage been caused by, for example, total strangers, the 

exclusion would not apply. The policy is therefore not illusory. Amerisure Mut. 

Ins. Co. v. Carey Transp., Inc. 578 F. Supp.2d 888, 921 (W.D. Mich. 2008) (A 

policy is not illusory under Michigan law where some coverage is possible, 

depending on the circumstances, despite the presence and broad language of an 

exclusion). 
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KVG’s contention that the policy is ambiguous because it does not 

specifically mention marijuana growing operations by tenants (KVG Appeal Br., 

6th Cir. R. 17, Pg ID 23) is glaringly lacking in legal support, as it was when KVG 

made the same unfounded assertion below. KVG has not provided any legal 

support for this contention because there is none. Klapp, supra., did not hold a 

policy is ambiguous or otherwise to be construed against the drafter because it does 

not list every possible factual scenario that might fall under a given exclusion. No 

Michigan court has held the Dishonest Acts Exclusion is ambiguous. No court 

applying this exclusion to damage caused by a tenant’s marijuana growing 

operations or any other tenant-caused damage has held the exclusion is ambiguous. 

As discussed previously, quite the contrary. KVG’s failure to develop this 

argument in any meaningful way should further be deemed a forfeiture of the 

argument. This Court has repeatedly held that “[i]ssues adverted to in a perfunctory 

manner, unaccompanied by some effort at developed argumentation, are deemed 

waived.” Aarti Hospitality, LLC, supra. 

V. The District Court Correctly Held KVG’s Alleged Loss was Excluded 
under the Policy’s Faulty or Inadequate Workmanship, Construction, 
Remodeling or Maintenance Exclusion under the Undisputed and 
Unrefuted Facts 

 
KVG’s argument on this issue is identical to that in its brief opposing 

Westfield’s Motion for Summary Judgment. (Pl. MSJ Resp, R. 12, Pg ID 790) It 

rests primarily on the notion that intentional alterations and lack of maintenance 
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cannot be “faulty or inadequate or defective” because it is knowing and deliberate 

and thus “vandalism.” Again, the so-called Faulty Workmanship Exclusion states 

the policy does not pay for loss or damage caused by or resulting from: 

c. Faulty, inadequate or defective: 
 

* * * 
 

(2) Design, specifications, workmanship, repair, 
construction, renovation, remodeling, grading, 
compaction; 

 
(3) Materials used in repair, construction, renovation 

or remodeling; or 
 
(4) Maintenance; 
 
of part or all of any property on or off the described 
premises. [Id. ¶ 9, R. 17, Pg ID 939] 
 

Contrary to KVG’s position, intent is irrelevant to this exclusion. Whether 

the tenants knew their modifications and failure to maintain would cause damage is 

inconsequential. See Mav of Mich., Inc. v. American Country Ins. Co., 289 F. 

Supp.2d 873 (E.D. Mich. 2003) (where damage was caused by disgruntled 

manager’s removal of remodeling materials, commercial property policy’s 

exclusion for damage resulting from faulty, inadequate or defective renovation and 

remodeling applied to preclude coverage under Michigan law); Schwartz v. 

Encompass Indem. Co., No. 322702, 2016 WL 1039545 at *4 (Mich App. Mar. 15, 
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2016) (faulty workmanship exclusion excludes recovery for contractor's demolition 

efforts regardless of whether they were authorized). 

As with the other exclusions, the District Court in the present matter relied 

exclusively on the undisputed and unrefuted facts submitted by the parties to 

determine if this exclusion applied. Those facts are that KVG attached to and 

incorporated into its Complaint the reports of Price Heating & Cooling and 

Mathews Electric which stated that someone had made multiple changes to the 

premises including removing walls and firewalls, rerouting ductwork, adding to or 

otherwise modifying electrical wiring and fixtures, removing filters from heaters 

which damaged them, and allowing the hot water tanks to rot due to moisture. 

(Cmplt., R. 1-4, Pg ID 108-124; Jt. Stmt., ¶12, 20, 21, R. 17, Pg ID 940, 946) 

Documents attached to the pleading as an exhibit are part of the pleading for all 

purposes Fed. R. Civ. P. 10(c). 

According to these reports, which KVG did not refute with any evidence in 

response to Westfield’s motion (see Fed. R. Civ. P. 56(e); Celotex Corp. v. Catrett, 

477 U.S. 323-24, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).), the unauthorized work 

was faulty, noncompliant, and required remediation. (Price Report, R. 1-4, Pg ID 

108-114; Mathews Electric Report, R. 1-4, Pg ID 115-122; Nederveld Report, R. 

10-18, Pg ID 618-624) The nature and scope of the damages was not disputed for 

purposes of the motion, even if there was a dispute as to when they occurred. It is 
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also undisputed that KVG contractually delegated all maintenance and repair of the 

property to the tenants. (Jt. Stmt., ¶18, R. 17, Pg ID 943-945) According to KVG, 

it was the tenants who caused all of the damage. Under these circumstances, there 

is no question the Faulty Workmanship and Maintenance Exclusion applies to 

preclude recovery. This additional ground for granting summary judgment to 

Westfield must therefore be affirmed. 

VI. The Continuous or Repeated Moisture or Humidity Exclusion 
Precluded Recovery under the Unrefuted Material Facts Thus 
Mandating Summary Judgment for Westfield 
 
The policy states it does not pay for loss or damage caused by or resulting 

from: 

f. Continuous or repeated seepage or leakage of water, or 
the presence or condensation of humidity, moisture or 
vapor, that occurs over a period of 14 days or more. 

 
KVG’s objection to application of this exclusion is that it was purportedly 

based on a report by Nederveld which KVG claims is “hearsay,” some of the 

damages were not caused by moisture or humidity, and, since it was all caused by 

“vandalism,” it is all covered in any event. The Nederveld report stated, inter alia, 

that forensic engineer Richard Serbowicz found standing water, moisture stains on 

interior surfaces, and bio-growth on those surfaces. (Jt. Stmt., ¶19, R. 17, Pg ID 

945-946) In his affidavit, Serbowicz stated that, based on his personal inspection of 

the premises, the information KVG provided him concerning the duration of the 
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tenancies and conditions upon discovery, as well as his professional training and 

experience, the moisture damage and bio-growth he personally observed had been 

caused by exposure to continuous or repeated moisture and/or the presence of 

elevated humidity over an extended period in excess of two weeks, and potentially 

for one year or more. (Serbowicz Aff., R. 15-1, Pg ID 921) The District Court 

correctly noted KVG submitted no evidence addressing, let alone rebutting, 

Nederveld’s conclusions or Serbowicz’s opinions in response to Westfield’s 

Motion for Summary Judgment. (Opinion, R. 19, Pg ID 976) This was a fatal 

failure on KVG’s part. Fed. R. Civ. P. 56(e). 

First, KVG is barred from contradicting its previous judicial admissions, 

made in its landlord-tenant action Complaints, that: “The water used in the 

growing process has resulted in damage to the interior of the units.” (LL/T 

Complaints, R. 10-8, Pg ID 505; R. 10-9, Pg ID 513; R. 10-10, Pg ID 519; R. 10-

11, Pg ID 526; R. 10-12, Pg ID 533) KVG used this assertion to successfully 

persuade the state district court to evict the tenants and grant KVG immediate 

possession of all of the rental units. KVG cannot play fast and loose with the 

judicial system by changing its position to suit its needs. New Hampshire v. Maine, 

532 U.S. at 742, 749-52; Watkins, supra. 

Second, KVG offers no explanation for why the Nederveld report is 

“inadmissible hearsay.” KVG mentions the lack of an accompanying affidavit, but 
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the report’s author, Richard Serbowicz, did submit an affidavit setting forth both 

the factual and analytical bases for his findings in compliance with Fed.R.Civ.P. 

56(c)(4). (See Serbowicz Aff., R. 15-1, Pg ID 920-22) KVG did not contest the 

affidavit below or on appeal. KVG further does not explain how the Nederveld 

materials fall within Fed.R.Evid. 802 or violate Fed.R.Evid. 702 or 703 because 

they do not. On appeal, KVG’s failure to even acknowledge the affidavit exists 

reflects its blind adoption of its lower court brief. Its failure to expound on the 

hearsay issue with any factual or legal support should be deemed a waiver of the 

argument. McPherson, supra. 

Third, the presence of long-term moisture damage was undisputed. The 

District Court properly based summary judgment for Westfield on the alternative 

ground of the continuous or repeated moisture or humidity exclusion. 

CONCLUSION AND RELIEF REQUESTED 

For the foregoing reasons, KVG has failed to demonstrate any error by the 

District Court in granting Westfield’s motion. KVG’s insurance policy is clear. 

The facts are undisputed. The damages caused by KVG’s tenants are excluded by 

the policy even if one characterizes them, however speculatively and 

inappropriately, as vandalism.  For this reason, the District Court properly granted 
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summary judgment to Westfield. The Court’s November 8, 2017 Order must 

therefore be affirmed. 

 
 
 
 
 
 
 
 
 
Dated: February 21, 2018 

Respectfully submitted, 
 
s/Kurt D. Meyer   
KURT D. MEYER (P38205) 
GREGORY AND MEYER, P.C. 
Attorney for Defendant-Appellee 
340 E. Big Beaver Rd, Ste. 520 
Troy, MI 48083 
(248) 689-3920/(248) 689-4560 – Fax 
kmeyer@gregorylaw.com 
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ADDENDUM 

DESIGNATION OF RELEVANT COURT DOCUMENTS 

DOCUMENT    DATE FILED NO.  PAGE ID 
 
Notice of Removal    05.02.2016  1  1-3 
 
Exhibit 1 to  
Notice of Removal - Envelope  05.02.2016  1-2  8 
 
Exhibit 2 to  
Notice of Removal – Summons 
and Complaint    05.02.2016  1-3  10-69 
 
Exhibit 2 to  
Notice of Removal – Summons 
and Complaint (Con’t.)   05.02.2016  1-4  70-132 
 
Exhibit 2 to Complaint – 
Claim Denial Letter   05.02.2016  1-4  124-128 
 
Defendant’s Answer  
To Complaint, Affirmative 
Defenses and Reliance Upon 
Jury Demand    05.04.2016  3  134-148 
 
Exhibit 1 to Defendant’s Answer 
to Complaint, Affirmative Defenses 
and Reliance Upon Jury Demand – 
letter to KVG Properties from  
Westfield Insurance Company 
dated 02.18.2016    05.04.2016  3-1  152-156 
 
Defendant’s Motion for Summary 
Judgment and Brief in Support  07.05.2017  10  176-207 
 

      Case: 17-2421     Document: 18     Filed: 02/21/2018     Page: 66



57 

DOCUMENT    DATE FILED NO.  PAGE ID 
 
Exhibit 1 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
Affidavit of Lisa Evison   07.05.2017  10-2  213-215 
 
Exhibit 2 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
Certified Policy effective  
01.30.2015-01.30.2016   07.05.2017  10-3  217-452 
 
Exhibit 3 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
Charlie Damavoletes Deposition 
Transcript Vol. I (06.08.2017)  07.05.2017  10-4  455-474 
 
Exhibit 4 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
Charlie Damavoletes Deposition 
Transcript Vol. II (06.12.2017)  07.05.2017  10-5  476-494 
 
Exhibit 5 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
Universal lease provisions  
excerpt Sect. 5.04, 6.01, 7.01, 
7.02, 8.02     07.05.2017  10-6  496-498 
 
Exhibit 6 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
05.19.2017 correspondence 
from DEA denying FOIA request 07.05.2017  10-7  500-502 
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DOCUMENT    DATE FILED NO.  PAGE ID 
 
Exhibit 7 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
52-1 District Court eviction action 
pleadings vs. FHM Enterprises, 
LLC lease     07.05.2017  10-8  504-509 
 
Exhibit 8 to Defendant’s 
Motion for Summary 
Judgment and Brief in Support – 
52-1 District Court eviction action 
Pleadings vs. Innovative  
Construction Ideas, LLC   07.05.2017  10-9  511-516 
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