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Superior Court of Massachusetts,
Department of the Trial Court, Suffolk County.

Paul K. MARSHALL, II, D.M.D.;
Jefferson S. Dexter, D.M.D., P.C.; and G.
Wagner Restaurants LLC d/b/a/ Alma
Caribbean Fusion — individually and

on behalf of all others similarly situated
v.

SAFETY INSURANCE COMPANY

2084CV02303-BLS2
|

May 21, 2021

MEMORANDUM AND ORDER ALLOWING
DEFENDANT'S MOTION TO DISMISS

PLAINTIFF'S FIRST AMENDED COMPLAINT

Kenneth W. Salinger, Justice of the Superior Court

*1  The plaintiffs were forced to curtail or close their
businesses because of the COVID-19 pandemic. Paul
Marshall and Jefferson Dexter are dentists; they allege
that the spread of COVID-19, together with related orders
by the Governor and State agencies, forced them to stop
treating regular patients for almost three months. G. Wagner
Restaurants LLC used to run a bar and restaurant and do
business as Alma Caribbean Fusion; it alleges that the spread
of COVID-19 and the Governor's orders forced it to stop
allowing customers to drink or eat inside, and eventually
forced it to close Alma Fusion permanently.

Safety Insurance Company had issued businessowners
insurance policies to each plaintiff. The policies included
coverage for business income that was lost and extra expenses
that were incurred due to “direct physical loss of or damage to
property.” Plaintiffs claim they were entitled to compensation
under these provisions, and that Safety breached its policies
and violated G.L. c. 93A by denying coverage. Safety has
moved to dismiss under Mass. R. Civ. P. 12(b)(6).

The Court will allow Safety's motion to dismiss this action.
The facts alleged in the amended complaint do not plausibly
suggest that any plaintiff lost income or incurred expenses due
to “physical loss of or damage to” any property, and thus do
not suggest that plaintiffs are entitled to any relief. The spread
of the coronavirus that causes COVID-19, the possibility
that the coronavirus was physically present at Plaintiffs’
businesses (or at businesses that Alma Fusion depended upon
to deliver materials), and the Governor's orders did not—
either alone or in combination—cause a physical loss of or
damage to property within the meaning of Safety's policies.

1. Factual Background. Plaintiffs allege the following facts
in their complaint. At this stage of the case, the Court must
assume that these allegations are true and must draw all
reasonable inferences from those allegations in Plaintiffs’
favor. See, e.g., UBS Financial Svcs., Inc. v. Aliberti, 483
Mass. 396, 405 (2019).

Dr. Marshall owns and operates a cosmetic dentistry practice
in Hyannis, Massachusetts. Dr. Dexter owns and operates a
general dentistry practice in West Yarmouth. Alma Fusion
was a cocktail bar and Caribbean fusion restaurant in Beverly.

All three plaintiffs were forced to suspend their business
operations starting in March 2020 due to the spread of the
novel coronavirus that causes COVID-19 and related orders
by Governor Baker that limited or curtailed the operation
of “non-essential businesses.” These same circumstances
ultimately forced Alma Fusion to close entirely.

This coronavirus spreads through respiratory droplets or
smaller aerosols that people emit when they cough, sneeze,
speak, sing, or breathe heavily. The main way the virus
spreads is by respiratory droplets passed directly among
people who are in close contact with each other. It may also
spread when such droplets land on a surface that another
person then touches. If a business learns that someone with
COVID-19 or the coronavirus has been present, it should shut
down for a deep cleaning and disinfecting.

*2  The novel coronavirus spread rapidly in Massachusetts
from late February to early March 2020. Governor Baker
declared the COVID-19 outbreak to be a public health
emergency on March 10, 2020. Five days later he barred any
restaurant or bar from allowing any on-premises consumption
of food and drink. Four days after that the Massachusetts
Department of Public Health instructed all dentists to close

http://practicallawconnect.thomsonreuters.com/Search/Results.html?query=advanced%3a+OAID(5071538029)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://practicallawconnect.thomsonreuters.com/Search/Results.html?query=advanced%3a+OAID(5071538029)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://practicallawconnect.thomsonreuters.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0173982201&originatingDoc=I6a4d8740c44711ebb1cbbeff33b6dc3d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://practicallawconnect.thomsonreuters.com/Link/Document/FullText?findType=L&pubNum=1005735&cite=MASTRCPR12&originatingDoc=I6a4d8740c44711ebb1cbbeff33b6dc3d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://practicallawconnect.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2049450991&pubNum=0000521&originatingDoc=I6a4d8740c44711ebb1cbbeff33b6dc3d&refType=RP&fi=co_pp_sp_521_405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_521_405
http://practicallawconnect.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2049450991&pubNum=0000521&originatingDoc=I6a4d8740c44711ebb1cbbeff33b6dc3d&refType=RP&fi=co_pp_sp_521_405&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_521_405
http://practicallawconnect.thomsonreuters.com/Link/Document/FullText?entityType=gdrug&entityId=Ife6b157b6c7111e18b05fdf15589d8e8&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


Marshall v. Safety Insurance Company, Not Reported in N.E. Rptr. (2021)
2021 WL 2226454

© 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

their offices to patients seeking elective and non-urgent
care. The Massachusetts Executive Office of Health and
Human Services allowed dentists to resume elective and non-
urgent care on June 8, 2020. On the same day restaurants
were allowed to reopen for outdoor table service, and soon
thereafter for limited indoor service. But bars had to remain
closed.

Plaintiffs allege that “the spread of COVID-19 rendered
Plaintiffs’ facilities no longer usable for their intended
purpose(s).” They assert that the spread of COVID-19,
together with the various orders issued by the Governor
and State agencies, forced them to limit or shut down their
businesses and to buy protective equipment and cleaning and
disinfecting products. As a result they incurred a substantial
loss of business income plus extra expenses.

Dr. Marshal and Dr. Dexter essentially had to stop treating
patients, with the exception of a few patients that they treated
on an emergency basis, from midMarch to early June 2020. To
protect against the spread of COVID-19, they also had to buy
new equipment and fixtures, personal protective equipment
for employees, and cleaning and disinfecting products.

Alma Fusion had to close its dining areas on March 10,
2020. For several weeks it tried offering food for take-out
and delivery, and had to buy personal protective equipment
and disinfecting products to do so. It was not allowed to offer
alcoholic beverages for take-out. Previously, Alma Fusion
generated most of its income through its “celebrated bar
program.” It suffered significant losses when offering only
food for take-out and delivery, and had no choice but to
shut down completely. Though restaurants were eventually
allowed to reopen table service, they had to space tables at
least six feet apart. Alma Fusion did not have enough inside
or outside space to place enough tables consistent with this
requirement to generate enough revenue to survive. By July
2020, with Alma Fusion's losses mounting, its co-owners
made the difficult decision to close permanently.

2. Policy Language and Claimed Coverage. Dr. Marshall,
Dr. Dexter, and Alma Fusion all claim that they are entitled
to Business Income, Extra Expense, and Civil Authority
coverage under policies that Safety issued. Alma Fusion also
claims that it is also entitled to Contingent Business Property
coverage.

These policy provisions are triggered only when business
income is lost or extra expenses are incurred due to “direct
physical loss of or damage to property.”

• Under the Business Income provision, Safety agreed to
pay Plaintiffs “for the actual loss of Business Income”
that is “caused by direct physical loss of or damage to
property at the described premises” during the “period
of restoration,” meaning until either (i) the damaged
property should have been repaired, rebuilt, or replaced,
or (ii) business is resumed at a new permanent location.

• Under the Extra Expense provision, Safety agreed to
pay Plaintiffs for any “necessary Extra Expense” they
incurred during the period of restoration because of
“direct physical loss [of] or damage to property at the
described premises.”

• Under the Civil Authority provision, Safety agreed
to pay Plaintiffs for lost Business Income and Extra
Expense “caused by action of civil authority that
prohibits access to the described premises due to direct
physical loss of or damage to property, other than at
the described premises, caused by or resulting from any
Covered Cause of Loss.”

*3  • Under the Contingent Business Property provision,
Safety agreed to pay Alma Fusion for loss of Business
Income if it must suspend operations during a “period
of restoration” that is “caused by direct physical
loss of or damage to property at the premises of a
‘contingent business property,” meaning a property that
Alma depended upon to deliver materials or accept its
services.

3. Analysis. “Interpretation of an insurance policy is a
question of law to be determined by the court,” and thus may
be decided on a motion to dismiss. See Golchin v. Liberty Mut.
Ins. Co., 466 Mass. 156, 159 (2013).

The Court will dismiss this action because the facts alleged in
the complaint do not plausibly suggest that plaintiffs suffered
losses that are covered under any provision of their insurance
policies. See Lopez v. Commonwealth, 463 Mass. 696, 701
(2012) (to survive Rule 12(b)(6) motion to dismiss, complaint
must allege facts that, if true, would “plausibly suggest[ ] ...
an entitlement to relief.”) (quoting Iannacchino v. Ford Motor
Co., 451 Mass. 623, 636 (2008), and Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 557 (2007)).
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Plaintiffs cannot state a claim without alleging facts
suggesting that they lost business income or incurred extra
expense due to a “direct physical loss of or damage to
property.” To trigger coverage under the Business Income,
Extra Expense, of Civil Authority provisions, the physical
loss or damage must have occurred at the premises that the
insured used to carry out its business. To trigger coverage
under the Contingent Business Property provision in Alma's
policy, the physical loss or damage must have occurred at
the premises of one or more of Alma's suppliers or catering
customers.

None of these coverages is triggered in the absence of damage
“of a physical nature” to the relevant premises; there can be no
“physical loss in the absence of physical damage” (emphasis
in original). See HRG Development Corp. v. Graphic Arts
Mut. Ins. Co., 26 Mass. App. Ct. 374, 377 (1988) (title defect
was not physical loss); see also Pirie v. Fed. Ins. Co., 45
Mass. App. Ct. 907, 908 (1998) (presence of lead paint was
not physical loss).

The Court agrees with Plaintiffs that the presence of
contaminants could be a “direct physical loss of or damage
to property” that triggers coverage. See Matzner v. Seaco
Ins. Co., No. civ. 96-0498-B, 1998 WL 566658, at *4
(Mass. Super. Aug. 12, 1998) (Hinkle, J.) (carbon-monoxide
contamination); Essex Ins. Co. v. BloomSouth Flooring
Corp., 562 F.3d 399, 406 (1st Cir. 2009) (“permeating or
pervasive” odor caused by defective carpeting); Western Fire
Ins. Co. v. First Presbyterian Church, 437 P.2d 52, 54–
55 (Colo. 1968) (gasoline contamination under building and
vapor infiltration into church); Gregory Packaging, Inc. v.
Travelers Prop. Cas. Co. of Am., No. 12-cv-4418, 2014 WL
6675934, at *4 (D.N.J. Nov. 25, 2014) (release of ammonia
from facility's refrigeration system). If Plaintiffs had been
forced to close their premises for a few days to undertake
a deep cleaning because an employee or customer had been
diagnosed with COVID-19, perhaps any resulting loss of
business income or extra expense would be covered under
Safety's policies.

But nothing in the complaint suggests that Plaintiffs, or
Alma Fusion's suppliers or customers, were forced to shut
down or curtail their operations because their premises were
contaminated. Instead, Plaintiffs allege that they lost income
and incurred expenses due to the general spread of COVID-19
in the community and various orders by the Governor and
State agencies.

*4  That is not enough. “[T]he overwhelming majority of
cases to consider business income claims stemming from
COVID-19 with similar policy language hold that ‘direct
physical loss or damage’ to property requires some showing
of actual or tangible harm to or intrusion on the property
itself.” Promotional Headwear Int'l v. Cincinnati Ins. Co.,
No. 20-CV-2211-JAR-GEB, 2020 WL 7078735, at *6 (D.
Kan. Dec. 3, 2020) (collecting cases). The Court agrees with
the majority view.

The allegations about the general presence of a viral pandemic
and resulting government orders to stem the spread of
COVID-19 do not plausibly suggest that Plaintiffs lost income
or incurred expenses because of any “direct physical loss of
or damage to property.” As a result, there is no coverage.
See, e.g., Kamakura, LLC v. Greater New York Mut. Ins.
Co., No. 20-11350-FDS, 2021 WL 1171630, at *6 (D. Mass.
March 9, 2021) (Saylor, C.J.).; Vervaine Corp. v. Strathmore
Ins. Co., Suffolk Supr. Ct. No. 2084CV1378-BLS2, 2020
WL 8766370, at *4 (Mass. Super. Dec. 21, 2020) (Sanders,
J.); Goodwill Indus. of Cent. Oklahoma, Inc. v. Philadelphia
Indem. Ins. Co., No. CV-20-511-R, 2020 WL 8004271, at
*4 (W.D. Okla. Nov. 9, 2020); Uncork and Create LLC v.
Cincinnati Ins. Co., 498 F.Supp.3d 878, 882–884 (S.D. W. Va.
2020); Mudpie, Inc. v. Travelers Casualty Ins. Co. of Amer.,
487 F.Supp.3d 834, 841 (N.D. Cal. 2020).

The claims for breach of contract therefore fail because there
is no coverage as a matter of law. The claim under G.L. c.
93A fails because Safety properly denied coverage. And since
the facts alleged in the amended complaint do not plausibly
suggest that Plaintiffs are entitled to declaratory relief in their
favor, the Court will also dismiss the claim for declaratory
judgment. See Buffalo-Water 1, LLC v. Fidelity Real Estate
Co., LLC, 481 Mass. 13, 18–22 (2018).

ORDER

Defendant's motion to dismiss this action is allowed. Final
judgment shall enter dismissing this action with prejudice.

All Citations

Not Reported in N.E. Rptr., 2021 WL 2226454
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