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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF NEW JERSEY 

SPRINGPOINT SENIOR LIVING, INC. 
4814 Outlook Dr., Suite 201  
Wall Township, NJ 07753, 

Plaintiff, 

v. 

NATIONAL UNION FIRE INSURANCE 
COMPANY OF PITTSBURGH, PA 
175 Water Street  
New York, NY 10038, 

COLUMBIA CASUALTY COMPANY 
151 N. Franklin Street 
Chicago, IL  60606 

IRONSHORE INDEMNITY INC. 
28 Liberty Street, 5th Floor 
New York, NY  10005 

Defendants. 

Civil Action No. 3:22-cv-04292

COMPLAINT AND DEMAND FOR 
JURY TRIAL 

 Plaintiff, Springpoint Senior Living, Inc. (“Springpoint”), through its undersigned 

counsel, files this Complaint against Defendants, National Union Fire Insurance Company of 
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Pittsburgh, Pa (“National Union”), Columbia Casualty Company (“CNA”) and Ironshore 

Indemnity Inc. (“Ironshore”).  In support thereof, Springpoint alleges the following: 

NATURE OF THE ACTION 

1. This is an insurance coverage dispute between Springpoint and certain of 

its insurance companies.  National Union and CNA sold overlapping primary liability insurance 

coverage to Springpoint.  CNA and Ironshore sold overlapping excess liability insurance coverage 

to Springpoint.   

2. For the last nine years, Springpoint has been defending against a putative 

class action pending in the Superior Court of New Jersey, Law Division, Middlesex County, 

captioned DeSimone v. Springpoint Senior Living, Inc. et al., No. MID-L-4958-13 (N.J. Super. 

Ct. 2013) (the “DeSimone Action”).  The DeSimone Action has now been certified as a class 

action. 

3. Under the terms of the policies, National Union and CNA have a duty to 

defend Springpoint in the DeSimone Action.  The Ironshore policy, whose excess coverage has 

not yet been triggered, provides for a duty to advance defense costs. 

4. Nearly a decade into the defense of the DeSimone Action, however, and 

despite the existence of two liability insurance policies that provide overlapping primary coverage, 

Springpoint’s defense of the DeSimone Action is being undermined by National Union reversing 

course on its agreement and multi-year course of conduct funding 75% of the defense costs 

associated with the DeSimone Action.  

5. This action seeks declaratory relief against National Union, CNA and 

Ironshore as to their defense obligations to Springpoint in the DeSimone Action in light of the 

overlapping coverages provided by the insurance policies they sold to Springpoint.  This action is 
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also for breach of contract, promissory estoppel and breach of the covenant of good faith and fair 

dealing/bad faith arising out of National Union’s belated and wrongful refusal to pay defense costs 

for the DeSimone Action and its reservation of rights to seek contribution, indemnification and 

or/reimbursement of its previous payments of the same, notwithstanding an agreement to fund 

75% of the defense costs that it made in 2013 without reservation as to its obligation to pay defense 

costs.   

JURISDICTION AND VENUE 

6. Jurisdiction in this matter is proper pursuant to 28 U.S.C. Section 1332 

because there is diversity of citizenship between the Springpoint on the one hand and National 

Union, CNA and Ironshore on the other hand, and because the amount in controversy exceeds 

$75,000, exclusive of interest and costs. 

7. Venue is proper pursuant to 28 U.S.C. Section 1391 because a substantial 

part of the events giving rise to this action occurred in this district. 

PARTIES 

8. Plaintiff Springpoint is a New Jersey non-profit corporation with its 

principal place of business located at 4814 Outlook Dr., Suite 201, Wall Township, NJ 07753.  

Springpoint is in the business of providing continuing care to senior citizens.  Springpoint owns 

and manages senior living facilities throughout New Jersey. 

9. Defendant National Union is an insurance company incorporated in 

Pennsylvania.  On information and belief, National Union’s principal place of business is located 

at 175 Water Street, New York, New York 10038.  National Union is licensed to do business in 

New Jersey and is transacting business in New Jersey. 
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10. Defendant CNA is an insurance company incorporated in Illinois.  On 

information and belief, CNA’s principal place of business is located at 151 N. Franklin Street, 

Chicago, Illinois 60606.  CNA is licensed to do business in New Jersey and is transacting business 

in New Jersey. 

11. Defendant Ironshore is an insurance company incorporated in Minnesota.  

On information and belief, Ironshore’s principal place of business is located at 28 Liberty Street, 

5th Floor, New York, New York 10005.  Ironshore is licensed to do business in New Jersey and is 

transacting business in New Jersey. 

FACTUAL STATEMENT 

I. The National Union Insurance Policy 

12. National Union sold Policy No. 01-449-77-30 to Springpoint with a policy 

period of December 1, 2012 to December 1, 2013 (the “National Union Policy”).  A true and 

correct copy of the National Union Policy is attached hereto as Exhibit A and incorporated herein 

by reference.  

13. The National Union Policy’s Declarations define Springpoint as the 

“Named Organization.”  Policy at Declarations, Item 1. 

14. The National Union Policy’s Directors and Officers (“D&O”) coverage part 

provides $10 million in limits of liability.  

15. The National Union Policy has a deductible of $75,000 that is applicable to 

the D&O coverage part, and this is the sole amount for which Springpoint is responsible under the 

coverage that applies to the DeSimone Action.  

16. The insuring agreement of the National Union Policy’s D&O coverage part 

provides, in relevant part, as follows: 
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COVERAGE C:  ORGANIZATION ENTITY COVERAGE 
 

This policy shall pay on behalf of the Organization Loss arising 
from a Claim first made against the Organization during the Policy 
Period or the Discovery Period (if applicable) and reported to the 
Insurer pursuant to the terms of this policy for any actual or alleged 
Wrongful Act of the Organization.  The Insurer shall, in 
accordance with and subject to Clause of this Coverage Section, 
advance Defense Costs of such Claim prior to its final disposition. 

 
Policy at §1. 
 

17. The National Union Policy defines “Loss,” in relevant part, as: 

Damages, judgments, settlements, pre- and post-judgment interest, 
Defense Costs and Crisis Management Loss; however, Loss shall 
not include:  (1) any amount for which the Insureds are not 
financially liable or which are without legal recourse to the 
Insureds; (2) matters which may be deemed uninsurable under the 
law pursuant to which this policy shall be construed; (3) civil or 
criminal fines or penalties; (4) taxes or tax penalties (whether 
imposed by federal, state, local or other governmental authority); 
 
Subject to the other terms, conditions and exclusions of this policy, 
Loss shall include Defense Costs for items specifically excluded 
from Loss pursuant to subparagraphs (1) – (4), including, without 
limitation, Defense Costs incurred in connection with a Claim 
seeking an assessment of taxes, initial taxes, tax deficiencies, excise 
taxes or penalties pursuant to the following sections of the Internal 
Revenue Code of 1986 (as amended): 
 
. . . 
 
Loss shall also specifically include (subject to this policy’s other 
terms, conditions and limitations, including but not limited to 
Exclusion (a) of this Coverage Section and Exclusion (a) of the 
General Terms and Conditions) punitive, exemplary and multiple 
damages.  Enforceability of this paragraph shall be governed by 
such applicable law that most favors coverage for such punitive, 
exemplary and multiple damages.  For purposes of such coverage, 
“applicable law” includes, but is not limited to, the following 
jurisdictions:  (a) where the Wrongful Act actually or allegedly took 
place; (b) where the damages are awarded; (c) where the Named 
Organization resides, is incorporated or has its principal place of 
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business; and (d) where the Insurer is incorporated or has its 
principal place of business. 

 
Policy at §2.i.   
 

18. The D&O section of the National Union Policy defines Claim, in relevant 

part, as “a written demand for monetary, non-monetary or injunctive relief . . . .”  D&O Coverage 

Part at § 2.(a). 

19. The D&O section of the National Union Policy defines Wrongful Act by 

the Organization as “any breach of duty, neglect, error, misstatement, misleading statement, 

omission or act by or on behalf of the Organization . . . .”   

20. The National Union Policy defines Defense Costs as “reasonable and 

necessary fees, costs and expenses consented to by the Insurer (including premiums for any appeal 

bond, attachment bond or similar bond, but without any obligation to apply for or furnish any such 

bond) resulting solely from the investigation, adjustment, defense and appeal of a Claim against 

the Insureds, but excluding compensation of Individual Insureds, Defense Costs shall not 

include any fees, costs or expenses incurred prior to the time that a Claim is first made against an 

Insured.”  General Terms and Conditions § 2(f). 

21. The defense provision of the D&O coverage part of the National Union 

Policy provides, in relevant part, as follows: 

The Insurer does not assume any duty to defend.  The Insureds shall defend and 
contest any Claim made against them. 
 
Notwithstanding the foregoing, the Insureds shall have the right to tender the 
defense of the Claim to the Insurer, which right shall be exercised in writing by the 
Named Organization on behalf of all Insureds to the Insurer pursuant to the notice 
provisions of Clause 7 of the General Terms and Conditions.  This right shall 
terminate if not exercised within thirty (30) days of the date the Claim is first made 
against an Insured.  Further, from the date the Claim is first made against an Insured 
to the date when the Insurer accepts the tender of the defense of such Claim, the 
Insureds shall take no action, or fail to take any required action, that prejudices the 
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rights of any Insured or the Insurer with respect to such Claim.  Provided that the 
Insureds have complied with the foregoing, the Insurer shall be obligated to assume 
the defense of the Claim, even if such Claim is groundless, false or fraudulent.  The 
assumption of the defense of the Claim shall be effective upon written confirmation 
sent thereof by the Insurer to the Named Organization . . . 
 
When the Insurer has not assumed the defense of a Claim pursuant to this Clause 
5, the Insurer nevertheless shall advance, at the written request of the Insured, 
Defense Costs prior to the final disposition of a Claim.  Such advanced payments 
by the Insurer shall be repaid to the Insurer by each and every Insured or the 
Organization, severally and according to their respective interests, in the event and 
to the extent that any such Insured or the Organization shall not be entitled under 
the terms and conditions of this D&O Coverage Section to payment of such Loss. 
 
. . .  Endorsement 11. 
 
22. The other insurance provision of the National Union Policy provides, in 

relevant part, as follows: 

With respect to all Coverage Sections other than the EPL Coverage Section, 
such insurance as is provided by this policy shall apply only as excess over 
any valid and collectible insurance, unless such other insurance is written 
only as specific excess insurance over the Policy Aggregate Limit of 
Liability provided by this policy.  This policy shall be specifically excess of 
any other policy pursuant to which any other insurer has a duty to defend a 
Claim for which this policy may be obligated to pay Loss.  General Terms 
& Conditions § 11. 
 

II. The CNA Policies 

23. CNA sold Long Term Care Commercial Liability Policy No. 2083614733 

to Springpoint with a policy period of December 1, 2012 to December 1, 2013 (the “CNA Primary 

Policy”).  A true and correct copy of the CNA Primary Policy is attached hereto as Exhibit B and 

incorporated herein by reference.  

24. The CNA Primary Policy identifies Springpoint as the “Named Insured.” 

25. The CNA Primary Policy provides professional liability coverage in the 

amount of $1 million per claim/$3 million aggregate. 

26. The insuring agreement of the CNA Primary Policy provides that CNA: 
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Will pay all amounts up to our limit of insurance which the Insured 
becomes legally obligated to pay as ‘damages’ as a result of a 
‘claim’ arising out of an ‘incident’ provided that: 
 
Such ‘claim’ is first made against the Insured during the ‘policy 
period’ or any applicable Extended Reporting Period; 
 
The ‘incident’ did not occur before the retroactive date, if any, 
shown in the Declarations or after the end of the ‘policy period’; 
 
On the effective date of this Policy, no Insured had a basis to believe 
that such ‘incident’ or ‘related incident’ might reasonably result in 
a ‘claim’; 
 
The Insured did not give notice to a prior insurer of a ‘related claim.’  
§ I.1.  

 
27. The CNA Primary Policy defines “damages” as follows: 

Damages means judgments, awards and settlements (provided any 
settlement is made with our prior written consent) than [sic] an 
Insured is legally obligated to pay on account of a covered ‘claim.’  
‘Damages’ do not include: 
 
1. The return or restitution of fees, expenses or costs; 
 
2. Civil or criminal fines, sanctions, penalties or forfeitures,  

whether pursuant to law, statute, regulation or court rule; 
 
3. Injunctive or declaratory relief; 
 
4. Any amount that is not insurable under any applicable law; 
 
5. Expenses incurred for first aid at the time of an ‘incident’; 
 
6. The multiplied portion of any multiplied award, or 
 
7. The plaintiff’s attorney’s fees associated with any of the  

above.  §V. 
 

 
28. The CNA Primary Policy defines “Claim” as “an oral or written demand 

received by the Insured for money arising out of an ‘incident.’  The service of suit or the institution 
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of an arbitration proceeding against the Insured arising out of an ‘incident’ will also be considered 

a demand.”  §V. 

29. The CNA Primary Policy defines “Incident” as “any ‘medical incident,’ any 

act, error or omission in the course of rendering ‘beauticians and barbers services’ and any 

violation of ‘rights of residents.’”  §V. 

30. The CNA Primary Policy defines “Rights of Residents” as follows: 

1. Any right granted to a nursing home resident under any state law  
regulating your business as a resident health facility. 
 

2. The rights of residents as included in the United States Department  
of Health and Welfare regulations governing participation of 
Intermediate Care Facilities and Skilled Nursing Facilities, 
regardless of whether your facility is subject to those regulations.  
§V. 
 

31. The defense provision of the CNA Primary Policy provides: 

We shall have the right and duty to defend a covered ‘claim’ even if any of 
the allegations of the ‘claim’ are groundless, false or fraudulent.  We shall 
have the right to appoint counsel and to make such investigation, defense 
and settlement of a ‘claim’ as is deemed necessary by us.  If a ‘claim’ is 
submitted to arbitration or mediation, we shall be entitled to exercise all of 
the Insured’s rights in the choice of arbitrator or mediators and in the 
conduct of an arbitration or mediation proceeding. 
 
We are not obligated to investigate, defend, pay or settle, or continue to 
investigate, defend, pay or settle a ‘claim’ after the applicable limit of our 
liability has been exhausted.  In such cases, we shall have the right to 
withdraw from further investigation, defense or settlement of such ‘claim.’  
§ I.2. 

 
32. The other insurance provision of the CNA Primary Policy provides, in 

relevant part, as follows: 

Any ‘claim’ insured under any other insurance policy or risk transfer 
instrument, including, but not limited to, self-insured retentions, deductibles 
or other alternative arrangements, which applies to this ‘claim,’ shall be paid 
first by those instruments, policies or other arrangements.  It is the intent of 
this policy to apply only to loss that is more than the total limit of all 
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deductibles, retentions, limits of insurance, self-insured amounts or other 
valid and collectible insurance or risk transfer arrangements, whether 
primary, contributory, excess, contingent, or otherwise.  In no event will we 
pay more than our limits of insurance. 
 
. . .  
 
These provisions do not apply to other insurance policies or risk transfer 
arrangements written as specific excess insurance over the limits of 
insurance of the policy.  Common Conditions § X. 

 
33. CNA Long Term Care Commercial Excess Policy No. 2083614683 

provides excess professional liability coverage to Springpoint in the amount of $10 million (the 

“CNA Excess Policy”).  A true and correct copy of the CNA Excess Policy is attached hereto as 

Exhibit C and incorporated herein by reference.  The CNA Primary Policy and the CNA Excess 

Policy are collectively referred to herein as the “CNA Policies.”  

34. The CNA Excess Policy identifies Springpoint as the “Named Insured.” 

35. The insuring agreement of the CNA Excess Policy provides as follows: 

The Insurer shall provide the Insureds with excess coverage over 
the Underlying Insurance during the Policy Period with respect to 
the claims made against the Insureds.  Coverage hereunder shall 
attach only after Underlying Insurance has been exhausted by 
payments for losses and shall then apply in conformance with the 
provisions of the Primary Policy, except for Policy Premium, Limit 
of Liability, and as otherwise specifically set forth in the provisions 
of this Policy.  In no event shall this Policy provide broader coverage 
than is provided by the most restrictive terms of the Underlying 
Insurance.  §I.  

 
III.  The Ironshore Policy 

36. Ironshore sold Excess Liability Insurance Policy No. 001531600 to 

Springpoint with a policy period of December 1, 2012 to December 1, 2013 (the “Ironshore 

Policy”).  A true and correct copy of the Ironshore Policy is attached hereto as Exhibit D and 

incorporated herein by reference.  
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37. The Ironshore Policy identifies Springpoint as the “Insured Company.” 

38. The Ironshore Policy provides coverage in the amount of $10 million, 

excess of the National Union Policy. 

39. The insuring agreement of the Ironshore Policy provides that: 

In consideration of the payment of the premium and in reliance upon all 
statements made in the application for this Policy and the Followed Policy, 
including the information furnished in connection therewith, whether 
directly or through public filing, and subject to all terms, definitions, 
conditions, exclusions and limitations of this policy, the Insurer agrees to 
provide insurance coverage to the Insureds in accordance with the terms, 
definitions, conditions, exclusions and limitations of the Followed Policy, 
except as may be otherwise provided in this Policy. 

 
III. The DeSimone Action 
 

40. On or about July 30, 2013, the executor of the estate of a former resident of 

Springpoint’s Monroe Village facility sued Springpoint, its chief executive officer, and several of 

its subsidiary senior living facilities, including Monroe Village, in the DeSimone Action.   

41. On or about June 16, 2015, the DeSimone Plaintiffs filed an Amended Class 

Action Complaint (the “Amended Complaint”).  The Amended Complaint is the operative 

pleading in the DeSimone Action.  

42. The Amended Complaint alleges a scheme by Springpoint against its 

elderly residents based on purportedly misleading oral and written statements.   

43. The crux of the allegations in the DeSimone Action center on purportedly 

misleading oral and written statements made by Springpoint regarding the extent to which the 

entrance fees paid by certain residents would be refunded upon the residents’ death or permanent 

departure from a Springpoint facility. 

44. Specifically, the Amended Complaint alleges as follows: 
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 Springpoint “conceived of and executed a deceptive scheme that entices senior 
citizens and their loved ones to move into Springpoint’s continuing care 
communities by promising a 90 percent refund on Springpoint’s high entrance 
fees, then, when the refund becomes due, swindles them out of tens of 
thousands of dollars per family.”   
 

 “Senior citizens and their families are at their most vulnerable when shopping 
for a continuing care community . . . Springpoint takes full advantage of this 
vulnerability by luring senior citizens and their families to sign up for one of 
their continuing care communities with misleading statements made orally, at 
point of sale interactions, and through Springpoint marketing and sales 
materials about the potential for a 90% refund of their entrance fee.”   

 
 “However, residents and their families and decedent estates do not receive a 

90% refund of the entrance fee paid . . . they receive a mere fraction of that 
amount.  This unconscionable business practice and fraud arises because 
Springpoint calculates the basis for the 90% refund not on the amount of the 
resident’s ‘Entrance Fee,’ paid on entrance but rather upon the lesser amount 
of either the resident’s Entrance Fee or the next occupant’s Entrance Fee for the 
departing resident’s living unit.  As a result, instead of the substantial refund 
promised, families are refunded based on a reduced Entrance Fee.  Springpoint 
failed to disclose this highly material ‘less than’ caveat to families electing the 
90% Refundable Plan option.”   

 
 “Defendants also routinely fail to disclose to prospective and new residents that 

Springpoint and Springpoint's CCC Facilities could and did offer substantial 
and material economic incentives in order to attract prospective residents, 
respond to adverse real estate market conditions, and compete with other 
continuing care facilities. These economic incentives, which have no tie to 
health care costs, included substantial entrance fee discounts on the living unit 
prices and lengthy payment deferrals, which affect the amount and timing of 
refunds to residents departing from Springpoint's continuing care 
communities.”   

 
 Between October 13, 2008 and January 30, 2009, prospective resident Evelyn 

DeSimone elected the 90 Percent Refundable Plan, paying $159,000 to move 
into Springpoint’s independent living community at its Monroe Village facility. 

 
 Prior to her move, Ms. DeSimone fell and broke her hip and was hospitalized. 

 
 Following her hospitalization, Mrs. DeSimone did not occupy her independent 

living unit at Monroe Village, but instead moved to Monroe Village’s skilled 
care nursing center to receive physical therapy and rehabilitation. 

 
 Mrs. DeSimone died on April 10, 2010. 
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 The resident that subsequently occupied Mrs. DeSimone’s independent living 
unit paid an entrance fee that had been discounted 20%, to $127,000, from the 
entrance fee paid by Mrs. DeSimone. 

 
 On July 2, 2010, three months after Mrs. DeSimone’s death, the executor of her 

estate, William DeSimone, received a check from Springpoint in the amount of 
$80,136, which was approximately 50% of the entrance fee paid by Mrs. 
DeSimone.  This refund was calculated based on the discounted entrance fee 
paid by the resident that moved into the independent living unit that Mrs. 
DeSimone had vacated. 

 
45. The Amended Complaint asserts the following causes of action on behalf 

of Mrs. DeSimone’s estate, as well as on behalf of a purported class of allegedly similarly situated 

individuals: 

 Count 1:  Violation of the New Jersey Continuing Care Retirement Community 
Regulation and Financial Disclosure Act (“CCRC Act”) and the New Jersey 
Consumer Fraud Act for purportedly misleading advertisements/misleading 
marketing materials with respect to Springpoint’s 90 Percent Refundable Plan.   

 
 Count 2:  Violation of the New Jersey Consumer Fraud Act for purportedly 

misleading disclosure statements with respect to Springpoint’s 90 Percent 
Refundable Plan.   

 
 Count 3:  Violation of the CCRC Act for purportedly misleading disclosure 

statements with respect to Springpoint’s 90 Percent Refundable Plan.   
 
 Count 4:  Violation of the CCRC Act for failure to inform of discounted 

entrance fees and their potential effect on Springpoint’s 90 Percent Refundable 
Plan.   

 
 Count 5:  Breach of the covenant of good faith and fair dealing with respect to 

Springpoint’s 90 Percent Refundable Plan.   
 

 Count 6:  Negligent misrepresentation regarding Springpoint’s 90 Percent 
Refundable Plan.   

 
 Count 7:  Fraud regarding Springpoint’s 90 Percent Refundable Plan.   

 
46. The DeSimone Plaintiffs’ class certification petition was granted on or 

about June 30, 2021.  Only the first four counts of the Amended Complaint were certified as class 

claims. 
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IV. Springpoint’s Claim for Coverage to National Union and National Union’s 
Agreement to Pay 75% of the Costs of the Defense of the DeSimone Action Without 
Reservation As To Its Defense Obligation 

 
47. On or about August 9, 2013, Springpoint, through its insurance broker 

Conner Strong & Buckelew (“Conner Strong”), provided timely notice of the DeSimone Action 

to National Union, CNA and Ironshore.  There is no dispute Springpoint’s notice of the DeSimone 

Action to National Union, CNA and Ironshore was timely and that the insurance policies were 

triggered by Springpoint’s notice. 

48. By letter dated November 4, 2013 (the “November 2013 Letter”), National 

Union agreed to pay certain defense costs associated with the DeSimone Action, and reserved its 

rights with respect to other matters.  Specifically, in the November 2013 Letter, National Union 

stated as follows: 

In discussions with the Insured regarding the application of exclusion 1(e) to the 
Claim, National Union and the Insured have reached an agreement on National 
Union’s reservation of rights to deny coverage for Defense Costs under exclusion 
1(e).  The Insured and National Union have agreed that National Union will pay 
75% of the Defense Costs as defined by the Policy and subject to all other terms of 
the Policy with both the Insured and the Insurer reserving their rights to 
reimbursement for other Loss. 
 

(emphasis added). 

49. On or around the issuance of the November 2013 Letter, National Union 

insisted that its panel counsel, Morgan Lewis & Bockius LLP (“Morgan Lewis”), participate in 

the defense of the DeSimone Action alongside Clark Michie LLP, the firm initially retained by 

Springpoint to defend the DeSimone Action.  AIG panel counsel Morgan Lewis was subsequently 

engaged to represent Springpoint in the DeSimone action. 

50. Thereafter, and for the next seven years, the parties proceeded to share the 

costs of the defense of the DeSimone Action as detailed in National Union’s November 2013 
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Letter, with National Union paying 75% of Morgan Lewis’ fees, and Springpoint paying the other 

25%.   

51. Springpoint has learned that although AIG insisted that  Morgan Lewis be 

involved in the defense of Springpoint in the DeSimone Action, it has refused to continue to honor 

its defense obligation to Springpoint by failing to comply with its obligations to properly pay 

Morgan Lewis for that work.   

52. Meanwhile, CNA paid the fees of Clark Michie. 

53. National Union was aware of the CNA Policies. 

54. In response to a 2015 request that Morgan Lewis fill out a defense counsel 

report, which contained a question about other insurance, Morgan Lewis informed National 

Union’s claim handler, Charles Henderson, that CNA had issued professional liability coverage 

and was covering some of the litigation expenses associated with the DeSimone Action.  Morgan 

Lewis encouraged National Union to reach out to Springpoint’s broker, Conner Strong, to discuss. 

55. Again in 2018 Morgan Lewis reminded National Union of the CNA 

coverage and provided the name of the CNA point of contact, Edward Kaiser. 

VII. National Union Breaches Its Agreement on Defense Cost Sharing 

56. Notwithstanding National Union’s knowledge of the CNA Policies, by 

letter dated May 7, 2020, National Union wrote to Springpoint about “apparent confusion” over 

insurance coverage for the DeSimone Action (the “May 2020 Letter”).  Claiming ignorance over 

the past seven years of the CNA Policies, when, in fact, National Union had been informed in 

writing about the existence of the CNA Policies, National Union contended that its Policy was 

excess over the insurance policies issued by CNA, which it contended were primary.  Specifically, 
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National Union stated:  “National Union’s prior advances of Defense Costs and its recent offer to 

contribute towards a settlement were made without knowledge of the terms of the CNA Policies.” 

57. By letter dated June 30, 2020, National Union, through coverage counsel, 

wrote again to Springpoint, reserving its rights on additional grounds beyond those asserted in the 

November 2013 Letter (the “June 2020 Letter”).   

58. In response to the June 2020 Letter and National Union’s engagement of 

coverage counsel, Springpoint was forced to engage coverage counsel. 

59. In response to a letter from Springpoint’s coverage counsel, by letter dated 

September 10, 2020, National Union agreed to pay 75% of the Morgan Lewis invoices through 

June 2020 (the “September 2020 Letter”).  Notably, however, National Union purported to reserve 

the right to seek from either Springpoint or CNA contribution, indemnity or reimbursement of 

defense costs associated with the DeSimone Action previously paid. 

60. National Union’s May 2020, June 2020 and September 2020 Letters 

contravene National Union’s unequivocal agreement in its November 2013 Letter to pay 75% of 

the costs of defending the DeSimone Action.  This unequivocal agreement on defense cost 

payment is expressly not subject to any reservation of rights. 

61. In 2021, National Union and CNA entered into an arrangement relating to 

the sharing of defense costs associated with the DeSimone Action.  The terms of this agreement 

have not been disclosed to Springpoint.  On information and belief, CNA is now responsible for 

paying National Union’s share of the defense costs associated with the DeSimone Action, which 

National Union agreed in writing to pay, without reservation, and which it had been paying for 

seven years. 
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62. Notwithstanding the agreement between National Union and CNA, the 

payment of certain defense costs remains outstanding, including Morgan Lewis’ invoices from 

November 2021 until present, thereby prejudicing Springpoint’s defense of the DeSimone Action. 

63. Moreover, despite requests and increases to AIG panel rates between 2013 

and 2020, Morgan Lewis still has not received an increase to its 2013 panel counsel rates.  

COUNT I 
(DECLARATORY JUDGMENT AGAINST NATIONAL UNION, CNA AND 

IRONSHORE) 
 

64. Springpoint repeats and incorporates by reference the allegations contained 

in each of the other paragraphs of this Complaint as if fully set forth in this Count. 

65. Springpoint purchased primary overlapping insurance coverage from 

National Union and CNA to protect the company from lawsuits like the DeSimone Action. 

66. The excess insurance policies sold by CNA and Ironshore follow form to 

the respective primary policy that each excess policy sits atop.  

67. Springpoint is only responsible to pay any deductible or self-insured 

retention under the various Policies, and National Union, CNA and Ironshore are responsible for 

funding the defense and indemnity costs arising out of the DeSimone Action. 

68. Where, as here, a policyholder has primary, overlapping insurance coverage 

with mutually repugnant “other insurance” clauses, the “other insurance” clauses cancel each other 

out and costs must be apportioned equally between the insurance companies.  

69. Notwithstanding the foregoing, National Union has reversed course on an 

agreement it made in 2013 without reservation to pay 75% of the defense of the DeSimone Action.  

Furthermore, National Union and CNA subsequently entered into a defense sharing agreement, 
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the terms of which have not been disclosed to Springpoint.  Certain defense invoices remain 

outstanding, thereby prejudicing Springpoint’s defense of the DeSimone Action.  

70. An actual and justifiable controversy exists between Springpoint on the one 

hand and National Union, CNA and Ironshore on the other as to their respective rights and 

obligations under the insurance policies they sold to Springpoint, including whether the insurance 

companies must apportion defense costs among themselves without requiring a contribution from 

Springpoint in light of the overlapping coverage they provide. 

71. Springpoint seeks a declaratory judgment to resolve a present justiciable 

controversy among the parties regarding the defense coverage National Union and CNA owe, and 

which Ironshore may owe, for the DeSimone Action.  

72. Springpoint is entitled to a declaratory judgment by this Court that the 

“other insurance” clauses in the National Union and CNA policies are mutually repugnant and 

require defense costs to be apportioned  equally between National Union and CNA, and ultimately 

CNA and Ironshore should the excess layers of coverage be implicated.  Declaratory relief from 

this Court will resolve outstanding issues between the parties regarding the obligations of National 

Union and CNA and Ironshore under the policies. 

73. Additionally, National Union, CNA and Ironshore each have a duty to 

indemnify Springpoint for judgments or settlements of covered Claims within their respective 

layers of coverage.  While there has been no judgment or settlement of the DeSimone Action, 

Springpoint reserves its right to amend this Complaint to seek declaratory relief as to the 

obligations of National Union, CNA and Ironshore to indemnify Springpoint for any settlement or 

judgment of the DeSimone Action. 
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WHEREFORE, pursuant to 28 U.S.C. §§ 2201-02, Springpoint seeks judgment in its favor 

as to Count I as follows: 

a) For a judgment declaring that the “other insurance” clauses in the National Union 
and CNA policies are mutually repugnant and require defense costs to be apportioned equally 
between National Union and CNA, and ultimately CNA and Ironshore should the excess layers of 
coverage be implicated, without contribution from Springpoint; 

 
b) For an award of prejudgment and post-judgment interest;  

c) For an award of Springpoint’s attorneys’ fees and costs in prosecuting this action;  

d) For an award of costs of court; and   

e) For an award of such other and further relief as the Court deems just and proper. 
 

COUNT II 
(BREACH OF CONTRACT AGAINST NATIONAL UNION) 

 
74. Springpoint repeats and incorporates by reference the allegations contained 

in each of the other paragraphs of this Complaint as if fully set forth in this Count. 

75. Springpoint paid National Union substantial premium in exchange for 

selling the National Union Policy. 

76. Springpoint has complied with all terms and conditions of the National 

Union Policy.  To the extent Springpoint has, for one reason or another, not complied with terms 

and/or conditions of the National Union Policy, National Union has waived compliance with such 

provisions or should be estopped from asserting them. 

77. The National Union Policy is a valid contract.   

78. The National Union Policy requires National Union to defend a Claim first 

made against Springpoint during the Policy Period and reported to National Union for any alleged 

Wrongful Act by Springpoint.  
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79. Further, in the November 2013 Letter National Union agreed without 

reservation to pay 75% of the costs of defending the DeSimone Action, and proceeded to do so 

until 2020. 

80. National Union has breached the National Union Policy by abruptly failing 

to pay its 75% agreed-to share of the defense costs associated with the DeSimone Action and which 

costs it paid without objection for seven years between 2013 and 2020.  

81. National Union’s breach of its contractual duties has caused damages to 

Springpoint, including its failure to comply with its payment obligations, thereby threatening the 

defense of the DeSimone Action, and forcing Springpoint to engage coverage counsel to pursue 

National Union.  

82. These damages are foreseeable damages incurred by Springpoint as a direct 

result of National Union’s wrongful conduct, which were contemplated by the parties when they 

executed the National Union Policy, and should be awarded so that Springpoint is adequately 

compensated for National Union’s wrongful conduct.  

83. Accordingly, National Union is liable to Springpoint for breaching the 

National Union Policy.  

WHEREFORE, Springpoint seeks judgment in its favor as to Count II as follows: 

a) For an award of all compensatory and consequential damages suffered by 
Springpoint caused by National Union’s breach of the National Union Policy;  

 
b) For an award of prejudgment and post-judgment interest;  

c) For an award of Springpoint’s attorneys’ fees and costs in prosecuting this action;  

d) For an award of costs of court; and   

e) For an award of such other and further relief as the Court deems just and proper.  
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COUNT III 
(PROMISSORY/EQUITABLE ESTOPPEL AGAINST NATIONAL UNION) 

 
84. Springpoint repeats and incorporates by reference the allegations contained 

in each of the other paragraphs of this Complaint as if fully set forth in this Count. 

85. In the November 2013 Letter, National Union agreed to pay 75% of the 

defense costs associated with the defense of the DeSimone Action.  National Union’s agreement 

to pay 75% of the DeSimone defense costs was unequivocal and not subject to any reservation as 

to its defense obligation. 

86. National Union carried out its agreement until May 2020 when it abruptly 

reversed course and took the position that the National Union Policy was excess over the CNA 

Policies. 

87. National Union was aware that Springpoint would rely and did rely for 

seven years on its agreement to pay 75% of the costs associated with the defense of the DeSimone 

Action, including the costs of the panel counsel, Morgan Lewis, that National Union insisted be 

involved in the defense of the DeSimone Action. 

88. Springpoint has been damaged by its reliance on National Union’s 

agreement in the November 2013 Letter to pay 75% of the costs associated with the defense of the 

DeSimone Action, and its seven year practice of paying the same.  Specifically, Springpoint 

needed to engage coverage counsel in response to National Union’s about-face, and its failure to 

comply with its payment obligations, thereby threatening the defense of the DeSimone Action.   

WHEREFORE, Springpoint seeks judgment in its favor as to Count III as follows: 

a) For an award of all compensatory and consequential damages suffered by 
Springpoint caused by National Union’s breach of its agreement to pay 75% of the costs 
associated with the defense of the DeSimone Action;  

 
b) For an award of prejudgment and post-judgment interest;  
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c) For an award of Springpoint’s attorneys’ fees and costs in prosecuting this 

action;  
 

d) For an award of costs of court; and   
 

e) For an award of such other and further relief as the Court deems just and 
proper.  

 
COUNT IV 

(BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING/BAD FAITH 
AGAINST NATIONAL UNION) 

 
89. Springpoint repeats and incorporates by reference the allegations contained 

in each of the other paragraphs of this Complaint as if fully set forth in this Count. 

90. National Union owes a duty of good faith and fair dealing in its performance 

of its obligations under the National Union Policy.  This duty imposes on National Union an 

obligation not to do anything to injure the rights of Springpoint to receive the benefits of the 

National Union Policy and to not place its own interests above those of its policyholder, 

Springpoint.  Unfortunately, as set forth above, National Union has placed its own interests ahead 

of those of Springpoint, to the detriment of Springpoint. 

91. As one example of National Union’s bad faith conduct, National Union 

reversed course on its agreement to pay 75% of the defense costs associated with the DeSimone 

Action and reserved its rights to seek contribution, indemnification or reimbursement from 

Springpoint for the panel counsel it insisted be involved in the defense of the DeSimone Action. 

Therefore, National Union, in the absence of any reasonable basis, breached its duty of good faith 

and fair dealing by placing its own interests ahead of the interests of its policyholder, to the 

detriment of Springpoint.  

92. As a result of National Union’s refusal to honor its obligation to act in good 

faith with respect to its contractual obligations, for example, by belatedly reversing course on its 
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2013 agreement to pay defense costs, Springpoint has incurred costs and expenses, including 

investigation costs and attorneys’ fees and costs in connection with its pursuit for insurance 

coverage of the DeSimone Action.  Moreover, the defense of the DeSimone Action has been 

threatened in that certain by invoices of counsel defending Springpoint in the DeSimone Action 

have been left unpaid.  

WHEREFORE, Springpoint seeks judgment in its favor as to Count IV as 

follows: 

a) For an award of all compensatory and consequential damages suffered by 
Springpoint caused by National Union’s bad faith conduct, including its breach of its 
agreement to pay 75% of the costs associated with the defense of the DeSimone Action;  

 
b) For an award of prejudgment and post-judgment interest;  

 
c) For an award of Springpoint’s attorneys’ fees and costs in prosecuting this 

action;  
 

d) Exemplary damages in an amount allowable by law;  
 

e) For an award of costs of court; and   
 

f) For an award of such other and further relief as the Court deems just and 
proper.  

 
DEMAND FOR JURY TRIAL 

 Pursuant to Federal Rule of Civil Procedure 38, Plaintiff hereby demands a jury trial on all 

issues triable by jury. 

  Respectfully submitted, 
   
  REED SMITH LLP 
   
Dated:  June 27, 2022 By: s/ Lisa A. Szymanski     
  Lisa A. Szymanski (Atty ID 025152009) 

John N. Ellison (Pro Hac Vice forthcoming) 
506 Carnegie Center 
Princeton, NJ  08540 
T:  (609) 987-0050 
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F:  (609) 951-0824 
lszymanski@reedsmith.com 
jellison@reedsmith.com 
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CERTIFICATION PURSUANT TO LOCAL RULE 11.2 
 
 The undersigned attorney for Plaintiff certifies that the matter in controversy is not the 

subject of any other action pending in any Court or of a pending arbitration or administrative 

proceeding.   

 I certify that the foregoing statement made by me is true to the best of my knowledge, 

information and belief.  I am aware that if the foregoing statement made by me is willfully false, I 

am subject to punishment. 

 

Dated:  June 27, 2022     s/ Lisa A. Szymanski   
       Lisa Szymanski, Esq. 
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