
G
R

E
E

N
B

ER
G

 G
LU

SK
ER

 F
IE

L
D

S 
C

LA
M

A
N

 
&

 M
A

C
H

T
IN

G
E

R
 L

L
P 

20
49

 C
en

tu
ry

 P
ar

k 
Ea

st,
 S

ui
te

 2
60

0 
Lo

s A
ng

el
es

, C
al

ifo
rn

ia
  9

00
67

 

 

 
99411-00002/5066928.1 

 

  COMPLAINT  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JONATHAN B. SOKOL (SBN 131806) 
JSokol@ggfirm.com 
IRA M. STEINBERG (SBN 273997) 
ISteinberg@ggfirm.com 
GREENBERG GLUSKER FIELDS CLAMAN & 
MACHTINGER LLP 
2049 Century Park East, Suite 2600 
Los Angeles, California  90067 
Telephone: 310.553.3610 
Facsimile: 310.553.0687 

Attorneys for Plaintiff 
Zywave, Inc. 
 

 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

ZYWAVE, INC., a Wisconsin 
corporation, 

Plaintiff, 

v. 

TRAVELERS EXCESS AND 
SUPRLUS LINES COMPANY, a 
Connecticut Corporation,  

Defendant. 

Case No.   

 
COMPLAINT FOR BREACH OF 
CONTRACT AND DECLARATORY 
RELIEF 
 
 
 
 
DEMAND FOR JURY TRIAL 
 

 
 

Plaintiff Zywave, Inc. (“Zywave”) alleges as follows: 

THE PARTIES 

1. Zywave is a corporation, organized and existing under the laws of the 

state of Wisconsin, having its principal place of business in Milwaukee, Wisconsin.  

2. Zywave is informed and believes and thereon alleges that defendant 

Travelers Excess and Surplus Lines Company (“Travelers” or “defendant”) is a 

corporation, organized and existing under the laws of the state of Connecticut, 

having its principal place of business in Hartford, Connecticut.  Plaintiff is further 

informed and believes and thereon alleges that Travelers is an insurance company 
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authorized to do business as an insurer in the state of California and, which at all 

times relevant hereto, did substantial business as such in California and within this 

district.   

JURISDICTION AND VENUE 

3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. section 

1332 because the matter in controversy exceeds the sum or value of $75,000, 

exclusive of interest and costs, and is between citizens of different states. 

4. Venue is proper in this District pursuant to 28 U.S.C. sections 1391(b) 

and (c) because defendant resides in this district for venue purposes and defendant 

is subject to personal jurisdiction in this district. 

 

THE INSURANCE POLICY 

5. Travelers issued a Buyer-Side Representations and Warranties 

Insurance Policy, no. 107504893 (the “Policy”), to Zywave in connection with 

Zywave’s acquisition in 2021 of ClarionDoor, Inc., a company based in Santa 

Barbara, California, which provides insurance product distribution software to the 

property and casualty (P&C) market.  True and correct copies of relevant excerpts 

from the Policy are attached hereto as Exhibit A. 

6. Under the terms of the Policy, Travelers agreed to indemnify, 

reimburse and pay Zywave any and all Loss1 in excess of an applicable $500,000 

Retention that Zywave reported to Travelers during the policy period of November 

23, 2021 (the closing date under the ClarionDoor Acquisition Agreement) to 

November 24, 2024 (except for Extended Representations and the Pre-Closing Tax 

Indemnity for which the policy period extends to November 24, 2027), subject to a 

limit of liability of $10,000,000.     

 
1 Unless otherwise stated, all capitalized terms shall have the same meaning as defined in the 
Policy.   
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7. The Policy broadly defines a “Loss” as “Damages,” as defined in the

Acquisition Agreement related to any Breach.  “Breach” is defined in relevant part 

to include “(i) any breach of, or inaccuracy or misstatement in, any representation 

or warranty of the Seller set forth in Articles 3 and 4 of the Acquisition Agreement” 

as of the Closing Date.      

8. A covered “Loss” under the Policy also includes “Prosecution Costs,”

defined as: “any reasonable fees, costs, charges, expenses (including the reasonable 

fees, costs, charges and expenses of attorneys, accountants, consultants, experts, 

and other professionals . . . incurred by or on behalf of [Zywave] in connection with 

(i) [Zywave’s] mitigation, investigation, . . . pursuit, prosecution or appeal of any

claim for indemnification against Seller for any Breach or (ii) [Zywave’s]

mitigation or investigation of any Breach.”

9. Section XI.C. of the Policy contains a prevailing party attorneys’ fees

and costs provision. 

10. Accordingly, under the Policy Travelers agreed to indemnify Zywave

for any and all losses, fees and expenses that Zywave incurs related to any Breach 

of, or inaccuracy or misstatement in any representation or warranty of the Seller at 

the time of closing set forth in Article 3 of the Acquisition Agreement.  

  

ZYWAVE’S CLAIM FOR INDEMNIFICATION AGAINST THE SELLER 

12. On November 22, 2022, Zywave submitted a notice of claim for

indemnification to the Seller (“Seller Notice”) pursuant to the applicable provisions 

of the Acquisition Agreement. As described more fully in the Seller Notice, prior to 

the Closing Date, the Seller had knowledge of serious material performance issues 

with certain customers that it failed to disclose, which amounted to breaches of the 

representations set forth in Sections 3.06, 3.07(b) and 3.20 of the Acquisition 

Agreement, but which the Seller failed to disclose to Zywave.  Had the Sellers 
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disclosed the true state of ClarionDoor’s business, its Material Contracts and its 

Major Customers, Zywave would have walked away or paid far less to the Sellers.   

13. As a result of these breaches, Zywave has sustained substantial losses, 

which it is informed and believes and thereon alleges are substantially in excess of 

the $10,000,000 limit of liability of the Policy.  In addition, Zywave has also 

incurred substantial fees, costs, charges and expenses of attorneys, consultants and 

other professionals in connection with its investigation, mitigation and pursuit of its 

claims for indemnification against the Seller that exceed the applicable $500,000 

retention under the Policy.   

  

THE CLAIM UNDER THE POLICY 

14. On November 29, 2022, Zywave gave notice in writing to Travelers of 

the Seller’s Breach (the “Claim Notice”) and included with its Claim Notice a copy 

of the Seller Notice describing in detail the Seller’s breaches of representations set 

forth Sections 3.06, 3.07(b) and 3.20 of the Acquisition Agreement.  

15. On September 14, 2023, Travelers responded to Zywave’s tender of 

coverage by, among other things, admitting that the “Seller was likely in Breach of 

the representations made under Section 3.07(b) at Closing, specifically with respect 

to two Material Contracts.”  Despite this admission, Travelers has unreasonably 

failed or refused to indemnify, reimburse or pay Zywave for any of its losses, fees 

and expenses related to the Seller’s Breaches.   

 

FIRST CAUSE OF ACTION 

(Breach of Contract) 

16. Zywave realleges and incorporates by reference the allegations of 

paragraphs 1 through 14 of this complaint as though fully set forth herein.   

/ / / 

/ / / 
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17. Zywave has incurred substantial Covered Losses relating to a Breach 

by the Seller of one or more of the representations made in Article 3 of the 

Acquisition Agreement.   

18. Zywave has complied fully with all the terms and conditions of the 

Policy on its part to be performed, except for any performance which was excused 

by Travelers’ conduct. 

19. Travelers has breached its contract of insurance with Zywave by 

refusing or failing to indemnify, reimburse or pay Zywave for its losses, fees and 

expenses related to the Seller’s Breach.  

20. As a direct and proximate result of Travelers’ breach of its contractual 

duties, Zywave has sustained substantial damages, all in amounts according to 

proof at the time of trial. 

 

SECOND CAUSE OF ACTION 

(Declaratory Relief) 

21. Zywave realleges and incorporates by reference the allegations of 

paragraphs 1 through 19 of this complaint as though fully set forth herein. 

22. An actual controversy has arisen and now exists between plaintiff and 

defendant concerning their respective rights and obligations under the Policy.  

Zywave contends that Travelers owes a duty to indemnify, reimburse and/or pay 

Zywave for all of its losses, fees and expenses related to the Seller’s Breach up to 

the $10 million limit of liability of the Policy.  Zywave is informed and believes 

and thereon alleges that Travelers disputes Zywave’s contentions.  Zywave desires 

a judicial determination and declaration of plaintiff’s and defendant’s respective 

rights and obligations under the Policy and specifically requests this Court to: 

a. Declare that Travelers owes a duty to indemnify, reimburse and/or pay 

Zywave for all of its losses, fees and expenses related to the Seller’s 
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Breach in excess of the applicable retention of $500,000 subject to a 

limit of liability of $10 million;   

b. Declare that the measure of the covered Loss under the Policy is the 

difference between what Zywave paid the Sellers based upon incorrect 

information and what Zywave would have paid if it knew the truth 

about ClarionDoor’s business, its Material Contracts and its Major 

Customers; and  

c. Determine the amount owed by Travelers under the Policy to Zywave. 

 

WHEREFORE, Zywave prays that judgment be entered against Travelers as 

follows: 

1. On the first cause of action: 

a. Damages for all of plaintiff’s losses, fees and expenses related to 

the Seller’s Breaches; and  

b. Other policy benefits according to proof. 

2. On the second cause of action:  

a. For a declaration of the parties’ rights and duties as requested.  

3. On all causes of action: 

a. Costs and attorneys’ fees incurred herein; 

b. Prejudgment interest on all sums awarded; and 

c. Such further relief as the Court deems proper. 

 
 
DATED:  February 14, 2024 
 

GREENBERG GLUSKER FIELDS 
CLAMAN & MACHTINGER LLP 

By: /s/ Jonathan B. Sokol  
JONATHAN B. SOKOL (SBN 131806) 
IRA M. STEINBERG (SBN 273997) 
Attorneys for Plaintiff Zywave, Inc.  
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DEMAND FOR JURY TRIAL 

 

Plaintiff Zywave, Inc. hereby demands a trial by jury of all issues triable of 

right by a jury.   

 
DATED:  February 14, 2024 
 

GREENBERG GLUSKER FIELDS 
CLAMAN & MACHTINGER LLP 

By: /s/ Jonathan B. Sokol  
JONATHAN B. SOKOL (SBN 131806) 
IRA M. STEINBERG (SBN 273997) 
Attorneys for Plaintiff Zywave, Inc.   
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TRANSACTIONAL RISK UNDERWRITING (TRU)

Buyer-Side Representations and Warranties Insurance Policy

Policy # 107504893

Declarations

Item 1)  Insureds:

a. Named Insured &
Mailing Address:

Zywave, Inc.
10100 Innovation Drive, Suite 300
Milwaukee WI  53226
Attention: Joseph Gibson
Email: joe.gibson@zywave.com

The Named Insured and its successors and assigns are referred to 

b. Additional
Insureds:

The Buyer Indemnified Parties (other than the Named Insured), which 
for the avoidance of doubt will include Affiliates of the Named 
Insured, including the Acquired Company immediately after the 
Closing.  

Collectively, the Named Insured, the Additional Insureds, and each of 
their respective successors and assigns, are referred to herein as the 
Insureds Insured

Item 2)  Policy Term: From November 23, 2021 Inception November 24, 2024 at 
Expiration Date

Expiration Date with respect to the Extended Representations and the 
Pre Closing Tax Indemnity will be November 24, 2027 at 11:59 P.M. 
New York time.

Item 3)  Limit of Liability: US$10,000,000, in the aggregate

Item 4)  Retention: The Retention means an amount equal to US$1,000,000 in the 
Initial Retention .

Subject to Section IV.B.(ii) of this Policy, to the extent that the then-
remaining Retention (as eroded from time to time pursuant to the 
terms of this Policy) is greater than US$500,000 on the date that is the 
12- Retention Dropdown 
Date US$500,000, in the 

Dropdown Retention

Item 5)  Premium: US$425,000

Item 6)  Brokerage The premium is inclusive of 15% brokerage commission. The premium 

EXHIBIT A 
PAGE 9
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Commission and Taxes: is exclusive of any applicable surplus lines, self-procurement or 
premium tax and any other applicable excise or other tax, fee or 
surcharge. It is the
amount.

Item 7)  Insurance Broker: Hays Companies

The Insurance Broker is the surplus lines broker of record and is 
responsible for the collection, reporting and payment of applicable 
surplus lines, self-procurement and premium taxes and any other 
applicable excise and other taxes, fees and surcharges. It is the 

lines laws and, in particular, to see that the appropriate surplus lines, 
self-procurement and premium taxes and any other applicable excise 
and other taxes, fees and surcharges (and stamping fee, if applicable) 
are collected and paid.

Item 8)  Acquisition 
Agreement:

STOCK PURCHASE AGREEMENT dated as of November 23, 2021 by 
and among ZYWAVE, INC., CLARIONDOOR, INC., SELLERS PARTY 
THERETO and CDRO, LLC

Item 9)  Insurer: Travelers Excess and Surplus Lines Company

Item 10)  Underwriting 
Representative:

ASQ Underwriting, as duly authorized agent of the Insurer.

The Underwriting Representative is not an Insurer and shall not be 
liable for payment of any Loss.

Item 11)  Notices to Insurer: Travelers Excess and Surplus Lines Company
385 Washington Street
MC-SB02
St Paul, MN  55102
bsiclaims@travelers.com
with a copy to notice@asqinsure.com

Item 12)  Endorsements and 
Exhibits:

Exhibit A: Acquisition Agreement

Exhibit B: Deal Team Members

Exhibit C: No Claims Declarations

Exhibit D:  Ancillary Documents

EXHIBIT A 
PAGE 10
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THIS IS A CLAIMS MADE AND REPORTED POLICY. SUBJECT TO THE TERMS AND CONDITIONS OF THIS 
POLICY, COVERAGE IS LIMITED TO LOSS THAT THE INSUREDS REPORT TO THE INSURER PURSUANT TO 
THE TERMS OF SECTION V IN THIS POLICY.  DEFENSE COSTS AND PROSECUTION COSTS COVERED BY THIS 
POLICY REDUCE AND EXHAUST THE APPLICABLE LIMITS OF LIABILITY AND APPLY TO THE RETENTION.  
THIS POLICY DOES NOT PROVIDE FOR ANY DUTY BY THE INSURER TO DEFEND ANY INSURED IN ANY 
THIRD PARTY CLAIM.  PLEASE READ THIS ENTIRE POLICY CAREFULLY. 

Buyer-Side Representations and Warranties Insurance Policy

In consideration of the payment of the Premium, the Underwriting Representative, and in reliance upon 
the representations made in the No Claims Declarations, the Insurer and the Insureds each agree as 
follows:

I. INSURING AGREEMENT

Subject to the terms and conditions of this Policy, the Insurer shall indemnify, reimburse and pay the 
Insureds for, or pay on their behalf, any Loss in excess of the Retention that is reported by any of the
Insureds to the Insurer prior to the relevant Expiration Date (or within 60 days following the applicable 
Expiration Date) in accordance with Section V hereof.

II. DEFINITIONS

All capitalized terms used but not defined in this Policy (including the Declarations) shall have the meaning 
assigned to such term in the Acquisition Agreement.  As used in this Policy, the following terms have the 
meanings set forth below:

A. AAA Section XI.B of this Policy.

B. Acquired Company Company as defined in the Acquisition Agreement.

C. Acquisition Agreement Item 8 of the 
Declarations, including the disclosure schedules and any related exhibits, schedules, certificates, 
other attachments or side letters thereto (as such agreement may be amended from time to time 
in accordance with the terms and conditions of this Policy).  An executed copy of the Acquisition 
Agreement is attached hereto as Exhibit A.

D. Actual Knowledge of a person means (i) with respect to a particular fact, event or condition,
that the relevant person has an actual conscious knowledge and awareness of such fact, event
or condition, and (ii) with respect to a Breach, that the relevant person has an actual conscious
knowledge and awareness of the relevant facts, events and conditions giving rise to such Breach,
and the relevant person has an actual conscious knowledge and awareness that such facts,
events or conditions actually constitute a Breach.  Actual Knowledge does not include
constructive, implied or imputed knowledge, nor does it include actual, constructive, implied or
imputed knowledge of any person (other than the named person), including any advisor or agent,
nor does it imply or require any duty or obligation of inquiry. The Insurer shall bear the burden
of proving (with the standard of proof being the burden which would be required before the

EXHIBIT A 
PAGE 11
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applicable arbitral panel or court of law in which the Insurer would be required to prove such 
Actual Knowledge) that any such applicable person had Actual Knowledge of both any underlying 
fact, event or condition and any Breach. 

E. Additional Insureds Item 1 of the Declarations.

F. Ancillary Agreements the certificates to be delivered at the Closing pursuant to Sections
8.02(f)(i) and 8.02(f)(iv)(A) of the Acquisition Agreement, but only the agreements and Sections 
as described in Exhibit D herein.

G. Approved Firm Sidley Austin LLP.

H. Breach

(i) any breach of, or inaccuracy or misstatement in, any representation or warranty of the
Seller set forth in Articles 3 and 4 of the Acquisition Agreement or the Ancillary Agreements
as of (A) the date of Inception or (B) the Closing Date as if such representation or warranty
was made at and as of the Closing (in each case, other than any such representation or
warranty which by its terms is made as of a specific date prior to the date of the signing of
the Acquisition Agreement, which representation or warranty shall be deemed to have
been made as of such specific prior date) Covered Representations ; and/or

(ii) any event giving rise to an entitlement to be indemnified under the Pre-Closing Tax
Indemnity.

Breach shall be determined without regard or giving effect to the Limitation Provisions or the 
Materiality Qualifiers, as if such words, clauses or phrases, as applicable, were deleted from the 
applicable representation and warranty.

For purposes of this Policy, the following changes are deemed made to the Acquisition 
Agreement:

EXHIBIT A 
PAGE 12
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(a) The following is added to the Disclosure Schedule, Section 3.05(a): (1)
recognizes discounts on subscriptions as incurred instead of over the life of the
contract in ac
professional services revenue on a monthly basis and records an annual adjustment
to record the deferred professional services revenue.  Therefore, the balance is not
stated correctly in the Interim ;

(b) The following is added to the Disclosure Schedule,
;

(c) t
3.05(a);

(d) t

(e)

(f) t

(g)

(h)
no event has occurr

(i) Section 3.09(c) shall be deleted;

(j) the words -19 measures, public health guidance and risk assessment

(k) Section 3.18(c) is deleted;

(l) t

(m) t
Section 3.20(c);

(n)
from Section 3.22;

(o) t and

(p) Sections 4.07 and 4.08 shall be deleted.

I. Claim Notice Section V.A of this Policy.

J. Closing the meaning set forth in the Acquisition Agreement.

EXHIBIT A 
PAGE 13
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K. Closing Date the meaning set forth in the Acquisition Agreement.

L. Covered Representations the meaning set forth in Section II.H.(i) of this Policy.

M. Covered Losses the meaning set forth in Section IV.B.(i) of this Policy.

N. Cyber Loss (i) liabilities related to (A) information security breaches including loss, theft, 
or unauthorized disclosure of personally identifiable information in the Acquired 
care, custody, and control, (B) damage to data stored in the s computer 
systems or network belonging to a third party, (C) transmission of malicious code or denial of 

party financial harm (i.e., loss of profits, ransoms, etc.) resulting from cybercrime including 
malware and ransomware; and (iii) any matter that is commonly covered by a cyber insurance 
policy.

O. Cyber Policy (i) the Failsafe Mega Technology Errors or Omissions Liability Policy, 
Policy Number 72 SBA BC2130 issued by Sentinel Insurance Company, Limited, effective from 
February 20, 2021 to February 20, 2022, and any renewal, extension, replacement or 
amendment thereof or (ii) is approved of in writing by the Underwriting Representative; 
provided, that, for purposes of this Policy, including the provisions in Section VIII.(D), the limit 
of liability of any Cyber Policy will be deemed to be equal to at least US$10,000,000 
notwithstanding the actual limit of liability under any applicable Cyber Policy may be less than 
such amount (i.e., any coverage for Cyber Loss under this Policy will be excess of the greater of 
(i) US$10,000,000 and (ii) the actual limit of liability under the Cyber Policy, in each case, in 
accordance with the other terms of this Policy).

P. Deal Team Members Exhibit B attached hereto.

Q. Declarations Item 1 through Item 12 on the pages 

R. Defense Costs reasonable fees, costs, disbursements, charges, expenses and other 
amounts incurred by or on behalf of the Insureds (including but not limited to the fees, costs, 
charges and expenses of attorneys, accountants, financial advisors, consultants, experts and 
other professionals) in the mitigation, investigation, adjustment, defense, opposition, 
negotiation, prosecution, pursuit, settlement or appeal of (i) any Third Party Claim including any 
fees, costs and expenses payable to the claimant, or (ii) any such amounts relating to a potential 
Third Party Claim (but only in the event that such potential Third Party Claim is thereafter made 
and reported to the Insurer in accordance with the terms hereof) or notice thereof (including, 
for the avoidance of doubt, any such fees, costs, expenses and other amounts incurred in the 
investigation of the facts and circumstances underlying such potential Third Party Claim), and/or 
(iii) any Pre-Closing Tax Indemnity.  Defense Costs shall include premiums for any appeal, 
attachment or similar bonds (and any broker fees associated therewith); provided that the 
Underwriting Representative and the Insurer shall have no obligation to apply for or furnish any 
such bonds. For the avoidance of doubt, Defense Costs shall also include all reasonable fees and 
expenses paid by the Insureds to their counsel in connection with providing reports, updates, or 
other information regarding claim status, defense status, budget, or strategy to the Insurer. 
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Notwithstanding the foregoing, Defense Costs do not include any salaries, benefits or other 
compensation for officers, employees or consultants of any of the Insureds (other than 
attorneys, advisors, accountants, consultants, experts or other professionals specifically 
retained in connection with the investigation, settlement, adjustment, defense, negotiation or 
appeal of such potential or actual Third Party Claim). The parties agree that (i) representation 
of the Insureds by the Approved Firm is reasonable (and that the prevailing hourly rates of the 
Approved Firm are reasonable) and (ii) once the Insureds have provided reasonable support for 
their Defense Costs, the burden shall be on the Insurer to demonstrate that such Defense Costs 
are unreasonable).

S. Dropdown Retention Item 4 of the Declarations.

T. Expiration Date Item 2 of the Declarations.

U. Extended Representations means the representations and warranties set forth in Section 
3.01(a) (Organization; Good Standing and Other Matters), Section 3.02 (Authority and 

Matters), Section 4.01 (Organization; Good Standing and Other Matters), Section 4.02 (Authority 
of the Acquisition Agreement.

V. Inception Item 2 of the Declarations. 

W. Initial Retention Item 4 of the Declarations.

X. Insurance Broker Item 7 of the Declarations.

Y. Insureds Item 1 of the Declarations.

Z. Insurer s the entity set forth in Item 9 of the Declarations and any successors in interest.

AA. Interim Breach ) the facts, events or conditions that 
caused the Breach to exist first occurred during the Interim Period and (ii) any Deal Team 
Member obtained Actual Knowledge during the Interim Period. For the avoidance of doubt, to 
the extent a Breach existed as of the date of the Acquisition Agreement, such Breach is not an 
Interim Breach.

BB. Interim Period Inception and ending 
immediately prior to the Closing.

CC. Limit of Liability Item 3 of the Declarations.

DD. Limitation Provisions any cap, basket, threshold, time limitations, survival periods, 
claims procedures, offsets or reductions for recoveries or indemnities from insurance or other 
third parties, offsets or reductions for tax benefits, obligations to mitigate, obligations with 
respect to subrogation, duplicative recovery provisions, or exclusive remedies provisions, 
including those contained in Sections 9.01, 9.03, 9.04, 9.05, 9.07 and 9.08 of the Acquisition 
Agreement.
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EE. Loss (x) Damages , as defined in the Acquisition Agreement related to any Breach or 
Third Party Claim (other than Defense Costs and Prosecution Costs), (y) any Defense Costs, and 
(z) any Prosecution Costs, in each case, determined without regard or giving effect to the 
Limitation Provisions or the Materiality Qualifiers, as if such words, clauses or phrases, as 
applicable, were deleted from the applicable provision in the Acquisition Agreement.

For the avoidance of doubt, Loss shall include (a) any deductibles paid or incurred by any Insured
under any other insurance policies related to a Breach, (b) any portion of Loss that is a fine or 
penalty subject to Section III.B(iii) of this Policy, (c) the settlement amount with respect to a 

under Section VII.B of this Policy, and (d) any third party collection or similar third party costs 
(including the reasonable fees, costs, charges and expenses of attorneys, accountants, financial 

under such other insurance policies.  Any portion of Loss that would have been a covered Loss 
under this Policy but for the Retention shall constitute Loss hereunder and erode the Retention, 
whether borne by the Insureds or paid by the Sellers.  

Loss shall be reduced pursuant to Section IV.C. (Recovered Amounts) of this Policy.

FF. Loss Payee Section XII.F of this Policy.

GG. Materiality Qualifiers means any qualification based on the terms "material" or "materiality", 
any clause or phrase containing "material," "materially," Material Adverse Effect
material respects," "except where the 
individually or in the aggregate, a material adverse effect," "that would not reasonably be 
expected to have, individually or in the aggregate, a material adverse effect" or any similar 
terms, clauses or phrases, the inclusion of which would limit or potentially limit a Covered 
Representations or any claim or recovery for a Breach. Materiality Qualifiers will not include
Section 3.06(b) of the Acquisition Agreement and the Material Contracts for the 
purpose of Sections 3.03, 3.07 and 4.03 of the Acquisition Agreement. For the avoidance of 

the knowledge of the Seller is not considered a 
Materiality Qualifier and shall be effective to qualify the applicable Covered Representation.

HH. Most Favorable Jurisdiction the jurisdictions most favorable to the insurability for the 
matter in question in which (i) the act, error or omission giving rise to the Breach or the Loss 
took place, (ii) the Third Party Claim was made, (iii) any relief was awarded, (iv) any Insured is 
incorporated, formed or has its principal place of business or (v) the Insurer is incorporated or 
has its principal place of business.  Notwithstanding the foregoing, this Most Favorable 
Jurisdiction definition may not be applied to require the Insurer or the Underwriting 
Representative to violate any law that applies to this Policy; provided, the Insurer shall use 
commercially reasonable efforts to take all actions reasonably necessary to be taken in order to 
apply this definition in a manner that would give effect to the definition and the intention of the 
parties without violating any such law.

II. Named Insured Item 1 of the Declarations. 

EXHIBIT A 
PAGE 16

Case 2:24-cv-01255   Document 1   Filed 02/14/24   Page 16 of 36   Page ID #:16



9

JJ. No Claims Declarations means the signed Inception No Claims Declaration dated as of 
Inception, an executed copy of which is attached hereto as Exhibit C-1, and the signed Closing
No Claims Declaration dated as of Closing, an executed copy of which is attached hereto as 
Exhibit C-2.

KK. Policy Term Item 2 of the Declarations.

LL. Pre-Closing Tax Indemnity means the indemnity set forth in Section 9.02(a)(ii)(A) (solely for 
part (a) of the definition of Pre-Closing Taxes in the Acquisition Agreement), (C) and (D) of the 
Acquisition Agreement with respect solely to Taxes (without regard to any Limitation Provisions), 
excluding that portion of Loss to the extent and only to the extent such portion arises out of or 
results from (i) matters specifically and expressly identified in the Disclosure Schedules to the 
extent it is reasonably apparent on the face of such disclosure that such disclosure relates to 
Taxes of the Acquired Company with respect to any Pre-Closing Tax Period or (ii) Taxes that are 
reflected in the calculation of the Closing Consideration and the Final Purchase Price as defined 
in the Acquisition Agreement and treated as such in the final determination of Closing 
Consideration and Final Purchase Price pursuant to Sections 2.05 and 2.11 of the Acquisition 
Agreement.

MM. Premium Item 5 of the Declarations.

NN. Prosecution Costs means any reasonable fees, costs, charges, and expenses (including the 
reasonable fees, costs, charges and expenses of attorneys, accountants, consultants, experts, 
and other professionals, as well as broker fees and premiums for any appeal bond, attachment 
bond or similar bond, but without any obligation to apply for or furnish any such bond (it being 
understood and agreed that once the Insureds have provided reasonable support for their 
Prosecution Costs, the burden shall be on the Insurer to demonstrate that such Prosecution 
Costs are unreasonable)) incurred by or on behalf of the Insureds in connection with (i) the 

efense, pursuit, prosecution or 
appeal of a claim for indemnification against Seller for any Breach
or investigation of any Breach. Prosecution Costs do not include any salaries, benefits or other 
compensation of any employee, officer, director, member or partner of the Insureds (other than 
part time employees and consultants retained in connection with the matters described in this 
definition). The parties agree that (i) representation of the Insureds by the Approved Firm is 
reasonable (and that the prevailing hourly rates of the Approved Firm are reasonable) and (ii) 
once the Insureds have provided reasonable support for their Prosecution Costs, the burden 
shall be on the Insurer to demonstrate that such Prosecution Costs are unreasonable).

OO. Recovered Amounts means, with respect to any Loss, the net amount of any related offsetting 
recoveries (including from other insurance policies (other than this policy or any self-insurance 
policies) or third party indemnities) that have been actually received by the Insureds from an 
unaffiliated third party in direct consequence of the matter which gives rise to such Loss (in each 
case, other than any amounts paid by or on behalf of the Seller within the Retention which, for 
the avoidance of doubt, the Insureds are not obligated to pursue).  For the avoidance of doubt, 
failure of the Sellers to achieve the Earn-Out Amount or any portion of the Earn-Out Amount
shall not be considered a Recovered Amount.
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PP. Retention Item 4 of the Declarations.

QQ. Retention Dropdown Date Item 4 of the Declarations.

RR. Seller means Sellers as defined in the Acquisition Agreement.

SS. Specified Person a person who is, at the time of determination the chief executive 
officer, chief financial officer or general counsel (if any) of the Named Insured, or if no such 
person exists, who holds a functionally equivalent position to any of the foregoing at the Named 
Insured, and (ii) any Deal Team Member; provided, however, that Specified Person shall only 
include individuals during the period such person is employed by the Named Insured or any 
Affiliate of the Named Insured. Notwithstanding the foregoing, Specified Person shall not 
include the chief executive officer, chief operating officer or the chief financial officer, or any 
person who holds a functionally equivalent position to any of the foregoing at the Acquired 
Company immediately prior to the Closing unless such person both (A) is the chief executive 
officer, chief operating officer or the chief financial officer (or holds one or more functionally 
equivalent positions) of the Acquired Company at the time of such determination, and (B) 
intentionally and willfully withholds or conceals from another Specified Person any information 
obtained after Closing that would reasonably be expected to give rise to Actual Knowledge of a 
Breach by another Specified Person. The burden of proving that a Specified Person intentionally 
and willfully withholds or conceals information and that such information was first obtained 
after closing shall be on the Insurer.

TT. Third Party Claim , charge, notice (including tax notice), complaint, demand, 
arbitration (or other alternative dispute resolution mechanism), suit, investigation, proceeding, 
administrative or legal action or other similar action made, brought, sought, asserted, 
commenced or threatened in writing against, or the initiation of a tax, regulatory, or other 
governmental audit, examination, investigation or proceeding involving, or a request from or 
the implementation by a Tax authority of an extension of the statute of limitation for making an
assessment of any Insured asserted against any Insured by any person or entity (other than (i) 
an Affiliate of such Insured at the time such action is brought who was not an officer, director 
or employee of either Acquired Company prior to the Closing Date, (ii) any other Insured (other 
than employees of the Insureds) or (iii) the Insurer (but only in its capacity as issuer of this Policy 
in connection with this Policy)) which, (a) if successful, would (or, in the case of Tax matters, 
could) result in Loss with respect to a Breach, or (b) ultimately results in Loss with respect to a 
Breach. 

UU. Underwriting Representative is the entity set forth in Item 10 of the Declarations.

III. EXCLUSIONS

The Insurer shall not be liable to make any payment for that portion of Loss to the extent and only to the 
extent such portion:

A. proximately relates to the substantive content of a material inaccuracy in a No Claims Declaration 
(giving effect to the knowledge qualification language contained therein), but only to the extent 
the Insurer is actually prejudiced by such material inaccuracy (with the Insurer bearing the 
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burden to prove such prejudice);

B. arises out of or results from:

(i) any (x) Breach of which any of the Deal Team Members had Actual Knowledge prior to 
Inception (but only to the extent such Loss is directly related to the substantive content of 
such Actual Knowledge and the Insurer shall bear the burden of proving such actual 
prejudice) or (y) Interim Breach; 

(ii) any asbestos or Polychlorinated Biphenyls;

(iii) any Cyber Loss except to the extent: (1) such Cyber Loss is covered under the Cyber Policy; 
(2) such Loss exceeds the limit of liability of the Cyber Policy; and (3) the Insured maintains 
such Cyber Policy coverage that is substantially similar in terms and maintains at least the 
same limit of liability for the duration of coverage under this Policy;

(iv) any transfer pricing matter;

(v) any claims, suits or other actions brought by or on 
employees, customers, contractors, suppliers, vendors or other similar persons to the 

or potential exposure to the coronavirus disease (COVID-19 or SARS-CoV-2) or any 
evolution or mutation thereof;

(vi) (a) any funds directly or indirectly, sought, pursued, applied for, obtained, received, 
accepted or of which the Acquired Company otherwise availed itself, or (b) any loan, grant, 
funding, tax credit, tax benefit or other benefit, relief or assistance, in each case (a) or (b) 
on or after January 1, 2020, under (i) the Coronavirus Aid, Relief, and Economic Security Act 

, or (ii) any 
government program established or expanded thereunder, related thereto or funded 
thereby;

(vii) any failure by the Acquired Company to report, pay, or remit sales and use taxes in the 
following states: New York, Ohio, Pennsylvania and Texas;

(viii) the amount, availability or usability after the Closing of any deferred tax assets or net 
operating losses of the Company, provided, however, that this exclusion does not apply to 
Taxes applicable to any taxable period (or portion thereof) ending before the Closing;

(ix) any punitive or exemplary damages or any civil or criminal fines or penalties, except in each 
case to the extent (a) insurable under the applicable law of any Most Favorable Jurisdiction 
and (b) awarded or assessed against any Insured in connection with a Third Party Claim 
pursuant to (1) a final settlement consented to by the Insurer pursuant to Section VII.B of 
this Policy or (2) a final (x) order of a government or regulatory agency, (y) judgment of a 
court of competent jurisdiction or (z) award of an arbitrator, arbitration panel or similar 
adjudicative body; provided that this exclusion shall not apply to Defense Costs; or
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(x)

subject to Title IV of ERISA, or any other defined benefit plan (whether or not covered by 
ERISA), is unfunded or underfunded, or (y) any withdrawal liabilities relating to any 

withdrawal liability under foreign laws, in each case under clauses (x) or (y) above, to the 
extent such defined benefit plan or multiemployer plan is or was maintained, sponsored, 
contributed to, or required to be contributed to, by the Seller or the Acquired Company; or

C. is actually taken into account in the calculation of the Final Purchase Price pursuant to Section 
2.11

right to recover for Loss that arises out of or results from any Breach or Third Party Claim in 
excess of the amount that is actually and specifically taken into account in the calculation of the 
Final Purchase Price).  For the avoidance of doubt, to the extent that the Acquisition Agreement 
provides that any indemnification made for a Breach shall be deemed an adjustment to the 
Closing Adjustment, such provision shall not itself constitute an adjustment to the Closing 
Adjustment pursuant to Section 2.11 of the Acquisition Agreement.

The Insurer shall bear the burden of proving that any of the foregoing exclusions apply. If only part 
of a Loss is excluded under this Section III, the Insurer shall remain liable for that part of any Loss 
which is not excluded, and such portion for which there is coverage under this Policy shall (subject 
to the other terms, exclusions and conditions of this Policy) erode the Retention if the Retention is 
not fully eroded.

IV. LIABILITY UNDER THIS POLICY; RETENTION; CALCULATION OF LOSS

A. Liability under this Policy.  The Limit of Liability set forth in Item 3 of the Declarations is the 
maximum aggregate liability of the Insurer to the Insureds under this Policy; provided, however, 
that (i) the Limit of Liability may be reinstated as set forth herein and (ii) where this Policy 
specifies amounts that shall not reduce the Limit of Liability hereunder, such amounts shall not 
erode or be subject to, the Limit of Liability. Defense Costs and Prosecution Costs are part of, 
and not in addition to, the Limit of Liability.  Loss incurred within the Retention shall not erode 
the Limit of Liability.

B. Retention.

(i) The Insurer shall only be liable for Loss (or the aggregate of all individual Losses) covered 
hereunder in excess of the Retention set forth in Item 4 of the Declarations. Such Retention 
is an aggregate one and shall only be eroded by Loss for which the Insurer would be liable 
under this Policy but for the Retention Covered Losses

(ii) If on or prior to the Retention Dropdown Date the Insurer has been notified by an Insured 
pursuant to this Policy, or any Specified Person has Actual Knowledge, of any (a) Breach or 
matter under investigation by any Specified Person that would reasonably be expected to 
give rise to a Breach, (b) Third Party Claim and/or (c) Loss, in each case, then the Initial 
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Retention shall continue to apply solely with respect to any such Loss or any Loss that arises 
out of or results from such Breach, matter or Third Party Claim and the retention with 
respect to all subsequent Losses shall be calculated accordingly.

(iii) For the avoidance of doubt, any Losses covered under this Policy recovered by the Insureds 
from or on behalf of the Seller pursuant to the Acquisition Agreement for amounts up to 
and including the amount of the Retention shall erode the Retention, shall be for the sole 
benefit of the Insureds, and shall neither constitute a Recovered Amount nor be 
reimbursable to the Insurer pursuant to the terms hereof, notwithstanding the fact that 
the Insureds actually received a recovery for such Losses pursuant to the Acquisition 
Agreement. 

(iv) Losses covered under this Policy shall, as applicable, erode the Retention and/or be 
recoverable as Loss under this Policy prior to and not conditioned upon obtaining recovery 
from the Seller pursuant to the Acquisition Agreement with respect to any Loss. 
Notwithstanding anything in this Policy to the contrary, the Insured shall not be required 
to proceed against Seller or any third party for any recovery for Loss as a condition 
precedent to eroding the Retention, providing a notice of claim or receiving payment of 
any Loss hereunder and, in any case, pursuit or recovery of any indemnity from the Seller 
under the Acquisition Agreement or otherwise shall not be a condition precedent to making 
a claim or receiving indemnity under this policy.  

C. Recovered Amounts. 

(i) Loss shall be reduced by any Recovered Amounts. For the avoidance of doubt, and subject 
to Section IV.C.(ii) of this Policy, to the extent any Recovered Amount is received or realized 
after payment by the Insurer hereunder, such Recovered Amount shall be applied in the 
following order: (i) first, to reimburse the Insureds for any Loss borne by them in excess of 
the lesser of the Limit of Liability or the amount paid by the Insurer under this Policy for 
such Loss; (ii) second, to reduce any Loss incurred by the Insureds which is covered by this 
Policy, which shall restore the Limit of Liability on a dollar-for-dollar basis; and (iii) third, to 
reimburse the Insureds in respect of any Loss which the Insureds have retained by reason 
of the Retention.

(ii) Loss shall not be reduced pursuant to Section IV.C.(i) of this Policy and Recovered Amounts 
shall not include or be net of, as applicable, (A) by any retentions or deductibles paid or 
incurred by the Insureds under any other insurance policies; or (B) by any amounts paid to 
or recovered by the Insureds from or on behalf of the Seller (x) pursuant to the Acquisition 
Agreement, including amounts within the Retention, or (y) in excess of the Limit of Liability 
of this Policy. Recovered Amounts shall be net of (1) any increase in premium under other 
insurance policies or renewals of other insurance policies directly attributable to the Loss 
giving rise to such Recovered Amounts, (2) any reasonable costs and expenses (including 
taxes) incurred by the Insureds in connection with the recovery of such Recovered 
Amounts; and (3) all Tax costs to the Insureds arising from the receipt of any indemnity or 
insurance payments (including any receipt of payments to the Insured under this Policy) in 
connection with the matter which gives rise to such Loss. 

EXHIBIT A 
PAGE 21

Case 2:24-cv-01255   Document 1   Filed 02/14/24   Page 21 of 36   Page ID #:21



14

(iii) Until the later of (x) the three year anniversary of the Expiration Date and (y) the final 
resolution of all claims or disputes relating to this Policy, if any Recovered Amounts are 
actually received or realized by the Insureds after the Insurer has made a payment to the 
Insureds, the Insureds shall:

(a) notify the Insurer in writing within 60 days of such recovery; and

(b) to the extent such Recovered Amounts would reduce any Loss incurred by the Insureds 
which is covered by this Policy, reimburse the Insurer pursuant to the second sentence 
of Section IV.C(i) to the extent and only to the extent of the lesser of (i) such amount 
and (ii) the amount actually paid by the Insurer to such Insured under this Policy.

Any such reimbursement shall be made within 60 days after such determination or recovery.  
Without duplication of any amounts taken into account in the definition of Recovered Amounts, 
the amount of such reimbursement shall be net of any increased insurance costs and reasonable 
costs and expenses (including the reasonable fees, costs, charges and expenses of attorneys, 
accountants, financial advisors, consultants, experts and other professionals) incurred by the 
Insureds or their respective Affiliates in connection with obtaining any such amount; provided, 
however, (i) the representation of the Insureds by the Approved Firm is reasonable (and that 
the prevailing hourly rates of the Approved Firm are reasonable)  and (ii) once the Insureds have 
provided reasonable support for their such costs and expenses, the burden shall be on the 
Insurer to demonstrate that such costs and expenses are unreasonable.   In no event shall any 
Insured or Affiliate thereof be required to reimburse or refund the Insurer any amounts 
(individually or in the aggregate) in excess of the amount paid by the Insurer in connection with 
such Loss. The Limit of Liability shall be reinstated immediately by an amount equal to any such 
reimbursement with any amounts recovered by the Insurer pursuant to this Section VIII.C.

D. Notwithstanding anything to the contrary in this Policy, the Insureds shall not be required to: (a) 
proceed against Seller, or any other person or entity to recover for any Loss under this Policy as 
a condition precedent to receiving payment of any Loss under this Policy or (b) proceed in any 
manner against Seller for recovery under the Acquisition Agreement for Losses to be paid, or 
otherwise as a condition to exercising any right under this Policy.  

V. REPORTING

A. The Named Insured shall deliver a notice in Claim Notice
reasonably practicable after any Specified Person acquires Actual Knowledge of any Breach or
Third Party Claim. The Named Insured may also, but is not required to, deliver a Claim Notice to 
the Insurer with respect to any Loss or any facts, matters or circumstances that could reasonably 
be expected to give rise to a Breach, Third Party Claim or Loss.  The Claim Notice shall reference 
this Policy and shall include, in as much detail as reasonably practicable (in light of the 
information then known to a Specified Person at the time of sending the Claim Notice), a 
reasonably detailed description of the facts, matters or circumstances leading up to the delivery 
of the Claim Notice, including a specific reference to the implicated representations and 
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warranties, in each case to the extent any Specified Person has Actual Knowledge of such facts, 
matters, circumstances or implicated representation or warranty at the time of sending the Claim 
Notice. A Claim Notice may be supplemented by an Insured at any time, and for any reason, after 
it is first submitted, and nothing in this Section V shall be construed or interpreted as preventing 
the Insureds from supplementing a Claim Notice as additional facts and circumstances become 
actually known to the Insureds with the supplement being deemed filed at the time of the original 
Claim Notice. A deficiency in the timing of delivery and/or content of a Claim Notice (including 
the failure to provide sufficient details) shall not preclude or reduce the liability of the Insurer for 
the Loss to which the Claim Notice relates, or release the Insurer from any of its obligations 
hereunder, except to the extent and only to the extent that the Insurer is actually prejudiced by 
such deficiency or alleged deficiency (and the burden of proving such amount shall be on the 
Insurer) and subject to clause (y) of Section XIV of this Policy; provided, however, a Claim Notice shall 
not be deemed deficient because the Named Insured did not have knowledge of any relevant facts 
or amount of Loss at the time the Claim Notice or any supplement thereto was filed.

B. The information provided in or pursuant to any Claim Notice is provided solely for the purpose 
of making a claim under this Policy.  In disclosing such information, the Insureds expressly do not 
waive any attorney-client privilege associated with such information or any protection afforded 
by the work-product doctrine or other privilege with respect to any of the matters disclosed or 
discussed therein.  The information contained in any Claim Notice is disclosed solely for purposes 
of this Policy, and no information contained in any Claim Notice shall be deemed to be an 
admission by any Insured to any third party of any matter whatsoever (including any violation of 
law or breach of contract).  

C. Nothing in this Policy shall be construed to require the waiver of the attorney-client privilege, work 
product protection, any Fifth Amendment protection, or other privilege or protection.

D. In no event may a Claim Notice be delivered to the Insurer later than 60 days after the Policy 
Term.  If a Claim Notice is provided to the Insurer during the Policy Term or the 60-day period 
immediately following the applicable Expiration Date, then any subsequent Loss or subsequent 
additional information arising out of or resulting from such Breach, facts, matters or 
circumstances or Third Party Claim identified in the Claim Notice shall be deemed reported at 
the time such Claim Notice was received by the Insurer (i.e., may be deemed Covered Loss 
covered under this Policy).  Furthermore, the Insurer acknowledges that, in light of the 
information then reasonably available, the Insureds may have incomplete knowledge of a 
Breach, matter that could reasonably be expected to give rise to a Breach, Third Party Claim
and/or Loss at the time a Claim Notice in connection therewith is delivered to the Insurer 
hereunder and that any Claim Notice may reflect such incomplete knowledge.  
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E. As soon as reasonably practicable after the Insurer receives a Claim Notice (and in any event 
within thirty (30) days of receipt), the Insurer shall respond in writing to the Claim Notice with 
the coverage position of the Insurer (including reasons in the case where the Insurer has denied 
claimed Loss or claimed erosion of the Retention) based on the information then available to the 
Insurer. Such response shall be provided regardless of whether the amount of any Loss claimed 
in such Claim Notice falls within the Retention. To the extent the Insurer does not possess 
reasonably sufficient information to formulate its position on coverage, in such response, the 
Insurer shall state why it is unable to do so in reasonable detail, and include a reasonably detailed 
description of any reasonable additional information it would need to formulate a position on 
coverage, and following receipt of which the time limitation set forth in this Section V.E shall start 
anew and apply prospectively.  The Insurer shall use commercially reasonable efforts to respond 
to any Claim Notice in a manner which provides the Insureds sufficient time to satisfy any 
litigation deadlines or other similar deadlines of which the Insurer has knowledge relating to the 
matters which are the subject of the Claim Notice. If the Insurer does not respond to a Claim 
Notice sufficiently in advance of any litigation or other similar deadline specifically set forth in 
such Claim Notice, the Insureds can, after providing reasonable notice to the Insurer, take all 
reasonable steps to the extent reasonably necessary to meet such deadline without prejudicing 

VI. CORRESPONDENCE; COOPERATION; MAINTENANCE OF RECORDS

A. Correspondence.  Subject to Section VI.D., the Insureds shall, at the written request of the Insurer
and to the extent reasonably practicable, provide to the Insurer copies of any formal and written 
correspondence, pleadings or other material documents relating to such Claim Notice that are 
delivered or filed by or on behalf of the Insureds, their representatives or any other entity.  

B. Cooperation.  Subject to Section VI.D., the Insureds shall use commercially reasonable efforts to 
cooperate with the Insurer and, in a reasonably timely manner, provide the Insurer with 
reasonably complete and accurate information (to the extent known) in the possession of the 
Insureds, reasonably requested in writing by the Insurer in connection with a Claim Notice or 
other matter relating to this Policy.  In accordance with applicable law, such cooperation shall 
include, upon the I advance notice, at 

and expense (which amount, for the avoidance of doubt, shall not erode 
the Limit of Liability hereunder), subject to existing confidentiality agreement, and to the extent 
reasonably practicable:

(i) providing the Insurer extracts from the books, data, files, records and information of the 
Insureds to the extent reasonably related to the claim and in connection with a Claim 
Notice; and

(ii) permitting reasonable ormal 
business hours and at reasonable locations and in a manner that shall not unreasonably 
interfere or disrupt the conduct of the business of any of the Insureds.

The provision of such information shall be subject to existing confidentiality agreements by and between 
the Insureds and the Insurer. 
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C. Maintenance of Records.  Until the later of 60 days after (i) the Expiration Date or (ii) to the 
extent that there are any pending claims or disputes, relating to the Policy, the final resolution 
of any such claims or disputes relating to this Policy, the Insureds shall maintain, to the extent 
within their reasonable control and in accordance with respective record retention 
policies, any documentation in their possession relating to the negotiation of the Acquisition 
Agreement and their due diligence conducted in connection with the transactions contemplated 
by the Acquisition Agreement; provided that the Insureds may destroy documents in the ordinary 
course of their business consistent with past practices and their document retention guidelines 
so long as such destruction is not done with the intent to harm the Insurer (with the Insurer 
bearing the burden of proving such intent).   

D. Confidentiality; Privilege; Fifth Amendment Protection.  Notwithstanding anything in this Policy 
to the contrary, no Insured shall be obligation to provide any documentation, correspondence, 
information or material, if providing such documentation, correspondence, information or 
material would be a violation of law or any confidentiality agreement to which an Insured is 
subject; provided, however, in any such case, only the portion of such information that would 
violate law or such confidentiality agreement shall be withheld and Insureds shall take all 
reasonable steps to provide the best possible alternative or summary form of the information 
that was not provided which would not violate law. With respect to any documents or 
information referenced in this Section VI that are protected by attorney-client privilege, work 
product doctrine or other privileges or protections, the Insurer shall cooperate in good faith with 
the Insureds to preserve the privileged status and maintain the confidentiality of any such 
document or information (including by signing a joint defense, confidentiality or similar 
agreement reasonably acceptable to the Insurer and the Named Insured) and will give the 
Insureds notice and an opportunity to object or otherwise respond (in each case, to the extent 
permitted by law) if materials provided to the Insurer are subpoenaed or are the subject of 
disclosure of discovery; provided that after such efforts to preserve attorney-client privilege, 
work product doctrine, or other privileges, if the Named Insured determine in good-faith that 
providing such documents or information would cause a loss of any privilege or would cause such 
documents or information to no longer be protected by the attorney-client privilege, work 
product doctrine, or other privileges, the Insureds shall not be required to provide such 
documents or information.  Nothing in this Policy shall be construed to require the waiver of any 
attorney-client privilege, work-product protection, Fifth Amendment protection or any other 
similar privilege or protection applicable or potentially applicable to such document or 
information. 

VII. DEFENSE; SETTLEMENT; PAYMENT OF LOSS

A. Third Party Claim and Claims Participation.  The Underwriting Representative and the Insurer do 
not assume any duty to defend the Insureds with respect to any Third Party Claim.  The Insureds, 
to the extent not prohibited under the Acquisition Agreement or Seller does not assume the 
defense pursuant to the Acquisition Agreement, shall defend and contest any Third Party Claim 
for which the Insureds seek coverage under this Policy with counsel consented to by the Insurer
in writing (such consent not to be unreasonably withheld, conditioned or delayed); provided, 
however, that such consent shall not be required for any representation of the Insureds by 
Approved Firm at the then prevailing rates; provided, further however, that if the Insurer denies
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coverage under this Policy
consent with respect to such denied coverage. With respect to any Third Party Claim for which 
the Insureds seek coverage under this Policy, the Insureds shall not knowingly take any action or 

ion or their potential or 
actual rights of recovery under this Policy (with the Insurer bearing the burden of proving such 
knowledge and actual prejudice).  To the extent the Insureds are not prohibited from contesting 
or defending a Third Party Claim, the Insurer shall have the right, at its sole cost and expense
(which amount, for the avoidance of doubt, shall not erode the Limit of Liability hereunder), to 
effectively associate in the defense, negotiation and settlement of any Third Party Claim or other 
matter reasonably likely to rights under this Policy in respect of a claim; 
provided that, subject to the consent rights expressly given to the Insurer in this Section VII.A
and Section VII.B of this Policy, the Insureds (or the Seller to the extent provided in the Acquisition 
Agreement) shall (subject to any rights granted to the Seller under the Acquisition Agreement) 
control all decisions with respect to the investigation, defense, prosecution, negotiation and 
settlement of any Third Party Claim.

B. Settlements and Judgments.  With respect to any Third Party Claim, except with respect to any 
Defense Costs or Prosecution Costs, only Loss resulting from settlements or stipulated judgments 
consented to by the Insurer in writing (such consent not to be unreasonably withheld, 
conditioned or delayed), or resulting from an order of a governmental or regulatory agency or 
other similar entity, a judgment by a court of competent jurisdiction or an award from an 
arbitrator, arbitral panel or similar adjudicative body, shall deplete the Retention or be 
recoverable as Loss; provided that (i) with respect to any settlement or stipulated judgment that 
is solely within the Retention, the consent of the Insurer to such settlement or stipulated 
judgment shall not be required until the sum of (x) the amount of such settlement or stipulated 
judgment, (y) the aggregate amount of any Losses reasonably anticipated in respect of any 
pending claims and (z) any paid or anticipated Defense Costs and Prosecution Costs relating to 
the foregoing exceed 50% of the then-remaining Retention; and (ii) the Insurer shall not use as 
the sole basis for denying its consent to such settlement or stipulated judgment the granting by 
the Insureds of an irrevocable and unconditional full and complete waiver and release to any 
person so long as, at the time of such waiver, the Insurer would not reasonably be expected to 
have any recoveries through subrogation against such person. 

C. Defense Costs and Prosecution Costs.   To the extent reasonably permitted by the circumstances, 
the Insureds may not incur any Defense Costs or Prosecution Costs if the amount exceeds US
$50,000 per Breach, without prior written consent of the Insurer (such consent not to be 
unreasonably withheld, conditioned or delayed).  Once the Retention is exhausted and, if 
required, the Insurer provides consent in accordance with this Section VII, within 60 days 

Costs and Prosecution Costs previously incurred and set forth in such invoice.

D. Payment of Loss.   Payment of any Covered Loss shall be paid to the Named Insured (or its 
successor) as representative of all of the Insureds or to such person or entity as the Named 
Insured instructs the Insurer pursuant to Section IX of this Policy.

E. Territory.  This Policy extends to Breaches and Losses taking place or being incurred, as 
applicable, anywhere in the world subject to the provisions of Section XV of this Policy. 
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VIII. MITIGATION; SUBROGATION; REIMBURSEMENT; OTHER INSURANCE

A. Mitigation.  

(i) To the extent required by applicable law, the Insureds shall use commercially reasonable 
efforts to mitigate any Loss or potential Loss where any Specified Person acquired Actual 
Knowledge of any event, and Actual Knowledge that such event would reasonably be 
expected to give rise to any Loss; provided, however, that the failure of any Insured to so 
mitigate or use commercially reasonable efforts to do so shall only reduce the rights of the 
Insureds to recover for Loss under this Policy solely to the extent, and only to the extent,
of the Loss that would have been avoided by such mitigation, and the burden of proving 
such amount shall be on the Insurer and shall not otherwise diminish or delay coverage 
hereunder; provided, further, that the Insureds shall not be required or obligated to (i) seek 
any recovery from any person or entity prior to or after making a claim or recovering loss 
under this Policy or (ii) seek recovery or recourse against the Seller or any of its officers, 
directors or employees, or take any other action under the Acquisition Agreement for 
recovery under the Acquisition Agreement except, in each case, as provided in Section VIII.B
in connection with the subrogation rights of the Insurer; provided further that if the 
Underwriting Representative determines that an Insured should be taking action to 
mitigate a loss pursuant to this Section VIII. A.(i), it shall notify the Insured in writing.

(ii) For the avoidance of doubt, the reasonable losses, costs or expenses incurred by any 
Insured in connection with the mitigation efforts referred to in this Section VIII(A) of this 
Policy shall be considered Losses under this Policy, subject to the other terms hereof.

(iii) Efforts by any Insureds to mitigate Loss or potential Loss shall not in any manner defer or 
delay (i) any rights of the Insureds to file a Claim Notice, (ii) any rights of the Insureds to 
obtain payment of Loss from the Insurer in accordance with the terms and conditions of 
this Policy once such Loss has occurred (but without limiting the obligation of the Insureds 
set forth above in this Section VIII(A)(i) of this Policy) or (iii) any obligations of the Insurer 
to pay Loss to the Insureds in accordance with the terms and conditions of this Policy, in 
each case (x) irrespective of whether such Loss is expected to subsequently be mitigated 
and (y) without limiting the obligations of the Insureds under Section IV.C or Section VIII.C.
hereof. 

B. Subrogation.  

(i) After a Specified Person has Actual Knowledge of any Breach (or matter that would 
reasonably be expected to result in a Breach), or a Third Party Claim, the Insureds shall take
commercially reasonable steps to preserve any indemnification or other rights against any 
other person or entity for any Loss that
and shall use commercially reasonable efforts to preserve 
with respect thereto; provided, however, that the Insureds shall not be required to 
preserve any such indemnification, subrogation, contribution, or recourse or other rights 
of recovery, or rights and claims acquired by assignment against (1) any Insured, (2) any 
Affiliates of any Insured (not to include any Seller), including the Acquired Company and its 
subsidiaries immediately after the Closing, (3) any direct or indirect shareholder, member, 
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director, manager, officer or partner (or the functional equivalent of any such position) of 
any of the foregoing, (4) any direct or indirect subsidiary or employee (except to the extent 
listed in subsection (3) above) of any of the foregoing or (5) the Sellers except for fraud. For 
the 
salaries, benefits or other compensation for officers or employees or consultants of any of 
the Insureds other than consultants specifically retained in connection with such 
subrogation efforts) incurred in conjunction with such commercially reasonable steps shall 
be deemed to be Loss.

(ii) In the event of any payment by the Insurer of Loss under this Policy, the Insurer, to the 
extent permitted by law, shall be subrogated to the extent of such payment to, and the 
Insureds shall, to the extent permitted by any relevant contracts, assign to the Insurer (to 

such Loss against any person or entity, other than the following, regarding which the 
Insurer will not pursue and waives all rights of indemnification, subrogation, contribution, 
or recourse or other rights of recovery, or rights and claims acquired by assignment against: 
(1) any Insured, (2) any Affiliates of any Insured (not to include any Seller), including the 
Acquired Company and its subsidiaries immediately after the Closing, (3) any direct or 
indirect shareholder, member, director, manager, officer or partner (or the functional 
equivalent of any such position) of any of the foregoing, and (4) any direct or indirect 
subsidiary or employee (except to the extent listed in subsection (3) above) of any of the 
foregoing; except, in the case of clause (3) only, if such subrogation or other right of 
recovery against such individual or entity arose out of transactions  with the Acquired 
Company prior to Closing and not as part of the business of the Insured or related to the 
transactions contemplated by the Acquisition Agreement, subject to all protections, 
limitations and releases in favor of such persons set forth in the Acquisition Agreement.  
Notwithstanding the foregoing, the Insurer hereby waives any right of subrogation or 
contribution, or rights acquired by assignment against and shall not be entitled to 
subrogate against the Sellers or any Affiliate of a Seller, or any past or present director, 
manager, officer, employee,  stockholder, equity holder or partner (or, in each case, the 

Seller Released Party
connection with the Acquisition Agreement and the transactions contemplated thereby 
except for claims of fraud against the actual perpetrator(s) of such fraud; provided, 
however, that the fraud of any person or entity shall not be imputed to any other person 
or entity for purposes of this Section VIII.B(ii); and provided, further, that the Insureds, 
Insurer and the Underwriting Representative explicitly acknowledge that the Sellers and 
the Seller Released Parties are express third-party beneficiaries of this Section VIII and that 
this Section VIII may not be amended, modified or waived without the written consent of 
the Sellers.  At the sole cost and expense of the Insurer, the Insureds shall, as requested in 
writing by the Insurer, use commercially reasonable efforts to execute all papers 
reasonably required and take all steps reasonably necessary to secure and further such 
subrogation.

(iii) With respect to subrogation claims against customers, clients, licensors, suppliers or other 
material business relations of any person or entity described in clauses (1)-(4) of 
Section VIII.B.(ii) above, the Insurer shall not be entitled to subrogate against such 
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customers, clients, licensors, suppliers or other material business relations for Losses 
without the prior express written consent of the Named Insured (such consent not to be 
unreasonably withheld, conditioned or delayed) until the aggregate amount of all such 
Losses insurable hereunder with respect to any such customer, client, supplier or other 
material business relation exceeds US$500,000.  After such Losses exceed US$500,000, the 
Insurer may subrogate against such customers, clients, licensors, suppliers or other 
material business relations without the consent of the Named Insured, and the Insurer shall 
only be required to provide written notice to the Named Insured of its
intent to institute such subrogation claim, unless the running of any statute of limitations, 
laches are other similar defense requires a shorter or not notice period.  Upon the request 
of the Named Insured, the Insurer shall provide reasonable updates with respect to the 
status of and circumstances relating to such claim.  

(iv) Insurer shall bear all costs incurred in connection with any subrogation efforts or actions 
taken by the Insurer and shall promptly reimburse the Insureds, and their Affiliates if so 
named, for any reasonable costs incurred in connection with any subrogation efforts in 
connection with this Policy, and any such amounts shall  not be included in determining 
whether the Limit of Liability has been met or exceeded; provided that the Insureds will 
defend at their own expense, and satisfy any liability with respect to, any counterclaim or 
third party demand asserted against the Insureds asserted in connection with any 
subrogation or assignment claim pursued by the Insurer, except to the extent such 
counterclaim or third party demand arises out of, results from or relates to the same or 
similar facts or allegations out of which such subrogation or assignment arose, or would 
itself lead to a Breach, or actions taken by the Insurer in connection with such subrogation 
or assignment claim arise, in which case the Insurer will defend and indemnify the Insureds
(including, but not limited to reimbursement for Defense Costs and Prosecution Costs in
accordance with Section VII.C. of this Policy) with respect to such counterclaim or third 
party claim or demand at its own expense and satisfy any liability with respect to Loss 
subject to the terms and conditions of this Policy (including without limitation, the 
Retention, Limit of Liability, and exclusions). 

(v) Any amounts recovered by the Insurer through subrogation or assignment of rights or 
recoupment hereunder shall be applied in the following order: (a) first, to reimburse the 
Underwriting Representative and the Insurer for any reasonable costs and expenses 
incurred in connection with such recovery (which shall not include any salaries, benefits or 
other compensation for officers, employees or consultants of the Insurer or its affiliates 
other than consultants specifically retained in connection with the investigation, 
adjustment, defense or appeal of such action); (b) second, to reimburse the Insureds for 
any Loss borne by them in excess of the lesser of the Limit of Liability or the amount of Loss 
incurred in excess of the amount paid under this Policy (only to the extent of such excess)
and which provided the basis for such subrogation or assignment recovery; (c) third, to 
reimburse the Insurer in respect of any Loss paid by the Insurer under this Policy and for 
which subrogation rights were assigned hereunder to the Insurer (which shall reinstate the 
Limit of Liability to the extent of such reimbursement to the extent that the Policy is still in 
force); and (d) fourth, the remainder of such recovered amounts shall be paid to the 
Insureds.
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(vi) The Limit of Liability shall be reinstated immediately by an amount equal to any such 
reimbursement of the Insurer as contemplated by Section VIII.B(v)(c) from any amounts 
recovered by the Insurer as a result of subrogation under this Policy.

C. Reimbursement.  After any payment by the Insurer in connection with this Policy, until the later 
of (x) the one year anniversary of the Expiration Date and (y) the final resolution of all claims or 
disputes relating to this Policy, if it is finally determined pursuant to the procedures set forth in 
this Policy that all or any portion of such amount paid did not constitute Covered Loss or is 
excluded from coverage under this Policy, then the Insureds shall promptly, and in no event later 
than 90 days after such final determination or receipt, reimburse or refund to the Insurer the 
amount overpaid. In no event shall any Insured or Affiliate thereof be required to reimburse or 
refund the Insurer any amounts (individually or in the aggregate) in excess of the amount paid 
by the Insurer in connection with such Loss. For the avoidance of doubt, to the extent the 
remaining Limit of Liability was depleted in respect of any payment by the Insurer, the remaining 
Limit of Liability shall, following reimbursement or refund to the Insurer, immediately be 
increased by such reimbursement amount.

D. Other Insurance. The coverage provided under this Policy shall be excess to any other valid and 
collectible insurance coverage with respect to any Loss provided, however, notwithstanding 
anything herein to the contrary, any retention or self-
insurance program shall not be considered part of any insurance coverage and shall be 
considered a Loss under this Policy.  The Named Insured shall (i) undertake commercially 

request, whether any preexisting bond, indemnity or other insurance policy is applicable or 
available with respect to the matters described in any Claim Notice and (ii) if any such bond, 
indemnity or other insurance policy is applicable and available, utilize good faith efforts to 
collect thereunder (which good faith effort shall not require instituting any legal proceeding, 
arbitration or mediation ); provided, however, that nothing herein shall require any Insured to 
pursue Seller under the Acquisition Agreement or any other agreement related thereto; 
provided, further, that (1) any dispute as to the applicability of, or delay in obtaining, such 
coverage shall not be a basis for delay or refusal of payment hereunder and (2) after such good 
faith efforts, the Insurer shall not use the terms of the first sentence of this paragraph as the 
basis to deny, or delay acknowledging, coverage hereunder for the matters described in such 
Claim Notice. The Insureds shall not be obligated to first pursue claims for Loss or Breach against 
any other insurance policy, the Seller or any of its direct or indirect equity holders or Affiliates 
or other source of recovery prior to being eligible for any payment under this Policy and if there 
is a dispute as to whether the coverage under this Policy shall be excess of other coverage or if 
other coverage shall be excess of the coverage under this Policy, the Insureds may recover under 
this Policy and the Insurer shall be subrogated to the extent provided in Section VIII of this Policy 

The first paragraph of this Section VIII(D) shall not apply with respect to the Cyber Policy.  
Notwithstanding anything herein to the contrary, with respect to Cyber Loss, it is understood 
and agreed that the coverage provided under this Policy shall be specifically excess of coverage 
provided for under the Cyber Policy; provided, however, that to the extent the Cyber Policy 
feature a sublimit, the coverage under this Policy shall attach at the aggregate limit of liability 
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of such Cyber Policy without giving effect to such sublimit.  No coverage will be available under 
this Policy for Cyber Loss (and the Retention shall not be eroded hereunder) unless and until 
the following conditions have been met: (a) the retention of the Cyber Policy has been fully 
eroded pursuant to the terms and conditions of the Cyber Policy and (b) the limit of liability of 
the Cyber Policy shall have been completely exhausted through the payment of loss by the 
insurer thereunder (or in the event that the loss is payable thereunder but is not collectible 
because of the bankruptcy, insolvency or similar event of the applicable insurer in the Cyber 
Policy, and such uncollectible amounts have been paid or incurred by an Insured). If the Cyber 
Policy has (i) ceased to be in full force and effect due to any act or omission of any Insured 
(including any failure to renew such policy, unless replaced with a policy in accordance with 
clause (ii) of the definition of Cyber Policy) or (ii) been modified or amended in a manner that 
does not satisfy clause (ii) of the definition of Cyber Policy, in each case, such that the Insurers 
are adversely affected thereby with respect to Cyber Loss, then this Policy shall continue to 
cover Cyber Loss, but the Insureds, or an insurer providing replacement coverage (if such 
replacement coverage is obtained), shall be liable for the amount of the underlying limits of 
liability and retentions of such ceased, modified or amended (as applicable) Cyber Policy, and 
the Insurers shall be liable for Cyber Loss only to the extent that it would have been liable had 
the Cyber Policy not ceased or been modified or amended.

IX. NOTICE

A. Any notice (including a Claim Notice) or other communication concerning the subject matter of 
this Policy shall be made in writing and shall be effective upon receipt, and (i) if to the 
Underwriting Representative or the Insurer, shall be given in writing by mail or email to the 
Insurer at the address (or email address) set forth in Item 11 of the Declarations; and (ii) if to any 
of the Insureds, shall be delivered in writing to the Named Insured at the address set forth in 
Item 1 of the Declarations, with a copy to: 

Sidley Austin LLP
1999 Avenue of the Stars, 17th Floor
Los Angeles, CA 90067
Attention: Mehdi Khodadad
Email: mkhodadad@sidley.com

For purposes of convenience only and not as a condition precedent to any rights under this Policy, a 
copy of any such notice or other communication shall be sent simultaneously to the Insurance 
Broker at its mailing address set forth in Item 7 of the Declarations.  

B. Any notices under this Policy shall be in writing, shall be given by mail, hand delivery, prepaid 
express courier or electronic mail and shall be effective and deemed received if by hand, when 
delivered; if by email, at the time of receipt (provided a subsequent copy is sent by registered 
post within 2 Business Days of the email); if by registered post, 2 Business Days after posting; 
and if by overnight courier, 1 Business Day after posting.  

X. AUTHORIZATION AND ACKNOWLEDGEMENTS

A. Authorization of Insurer.  All notices to the Underwriting Representative or the Insurer under this 
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Policy (including any Claim Notice) shall be given in writing by mail or email to the Insurer at the 
address (or email address) set forth in Item 11 of the Declarations. The Insurer agrees and 
confirms that the Underwriting Representative is authorized to act on behalf of the Insurer with 
respect to all matters relating to this Policy (except with respect to claims), including (i) the 
negotiation and acceptance of any terms and conditions of this Policy (including any 
Endorsements hereunder), and (ii) the giving and receipt of any notices and consents to or from 
the Insureds as provided in this Policy. Except with respect to claims, the Insurer shall be bound
by the communications made by the Underwriting Representative to the Insureds. 

B. The Underwriting Representative is not an Insurer and shall not be liable for any Loss or claim 
whatsoever.  However, the Underwriting Representative is the agent of the Insurer, and as such
the Underwriting Representative is authorized to act and receive all notices and communications 
on behalf of the Insurer with respect to all matters relating to this Policy.

C. The Underwriting Representative is not an Insurer and will not be liable for payment of any Loss.  
In consultation with the Insurer, the Underwriting Representative will investigate any claim 
under this Policy, including the determination of whether a claim is covered and the amount of 
Loss covered hereunder, but claim settlement authority will rest solely with the Insurer.

XI. GOVERNING LAW; ARBITRATION; PREVAILING PARTY

A. The construction, validity and performance of this Policy shall be interpreted under the laws of 
the State of Delaware, without reference to conflict-of-law principles that would require or allow 
the application of the law of any other jurisdiction.  For the purposes of this Policy, the Acquisition 
Agreement shall be interpreted under the laws of the jurisdiction chosen therein, and where no 
jurisdiction is chosen, the Acquisition Agreement shall be interpreted by the laws of the State of 
Delaware, without reference to conflict-of-law principles that would require or allow the 
application of the law of any other jurisdiction.  Nothing in this Section XI.A shall affect or override 

B. The Insured has (and the Insurer does not have) the option to settle any dispute between the 
Insurer and the Insured regarding this Policy through binding arbitration in accordance with the 
Commercial Arbitration Rules of the American Arbitration Association (AAA) except as such rules 
are modified herein.  The place of the arbitration will be Chicago, Illinois. The arbitral tribunal 
will consist of three members, unless the Insured and Insurer agree otherwise.  The arbitrators 
will be disinterested and will have familiarity with the legal, financial, corporate and insurance 
subject matters relevant to the matters in dispute and shall otherwise be chosen in the manner 

the Insured will appoint one arbitrator.  If either the Insured or Insurer do not appoint an 
arbitrator within 20 business days of being required to so by the other, the AAA will appoint such 
arbitrator on behalf of such party.  The third arbitrator will be the chairman and will be appointed
by agreement of the two party-appointed arbitrators within 20 business days of the second 
arbitrator being appointed.  If the chairman is not so appointed with the 20 business day period, 
the AAA will appoint a neutral chairman with such qualifications.

C. The prevailing party in any dispute or disagreement or enforcement proceeding with respect to 
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reasonably incurred by the prevailing party in connection therewith. If a party is determined to 
be the prevailing party under circumstances where the prevailing party won on some but not all 
of the claims and counterclaims, such party shall be entitled to an appropriate percentage of the 

XII. MISCELLANEOUS

A. Entire Agreement.  This Policy constitutes the entire agreement and understanding among the 
Underwriting Representative, the Insurer and the Insureds concerning the subject matter of this 
Policy.  This Policy supersedes any prior oral or written agreements, discussions or other 
communications entered into between the Insurer, Underwriting Representative and/or their 
Affiliates (including their respective representatives), on the one hand, and the Insureds and/or
their respective Affiliates (including their respective representatives), on the other hand,
concerning the subject matter of this Policy.

B. Construction.  This Policy has been negotiated among, and agreed to by, informed and 
-length and represented by legal counsel.  This Policy shall be 

construed in the manner most consistent with the relevant terms and conditions of this Policy 
without regard to authorship of language and without any presumption in favor of either the 
Insurer or the Underwriting Representative, on the one hand, or the Insureds, on the other hand.

C. Interpretation.  

(i) The descriptions and headings and sub-headings of this Policy are solely for convenience 
and form no part of the terms and conditions of coverage.

(ii) Words importing the singular include the plural and vice versa, words importing a gender 
include every gender.

(iii)

(iv) appears, means legal or natural person(s), including 
corporations, limited liability companies, limited partnerships, partnerships and other 
unincorporated associations or entities, unless otherwise specified or the context 
otherwise requires.

(v) References i
mean the Declarations, a clause, a Section or an Exhibit of or to this Policy unless 
otherwise stated.

(vi) US$

(vii)

(viii)

EXHIBIT A 
PAGE 33

Case 2:24-cv-01255   Document 1   Filed 02/14/24   Page 33 of 36   Page ID #:33



26

whether federal, state, local or foreign, or any agency or instrumentality of any such 
government or political subdivision, or any federal, state, local or foreign court or 
arbitrator.

(ix)

D. Amendment.  This Policy may not be amended, altered or modified except by a written consent 
of the Named Insured and the Underwriting Representative.

E. Assignment.  This Policy and any rights and obligations hereunder are not assignable by the 
Insureds without the prior written consent of the Underwriting Representative (such consent not 
to be unreasonably withheld, conditioned or delayed).  Notwithstanding the immediately 
preceding sentence, this Policy may be assigned (in whole or in part) by each Insured (so that, in 
effect, an additional party may be added as an Additional Insured) without the prior written 
consent of the other parties hereto to (i) a current or former Affiliate of any of the Insureds
(including without limitation any entity which is created by any Affiliate of an Insured for the 
purpose of acquiring or merging into the Named Insured), (ii) any direct or indirect acquirer of all 
or a portion of the capital stock or assets of such Insured (whether through a merger or
acquisition), or (iii) any lender to the Insureds as collateral security for obligations owing to such 
lender using a collateral assignment agreement form executed by the Insurer and Named 
Insured; provided that no assignment shall be effective if (a) it would create multiple claims or 
multiple payees for the same claim or (b) the Named Insured would be a person or entity 
organized or formed outside of the United States. The Underwriting Representative and the 
Insurer may not assign this Policy without the prior written consent of the Named Insured; 
provided, however, that the Insurer may assign this Policy to another insurer that is a subsidiary 
or affiliate of the 

F. Loss Payee. Upon written notice to the Underwriting Representative, the Named Insured may 

financing in connection with the transactions contemplated by the Acquisition Agreement or any 
other lender to an Insured (a Loss Payee Except for the right of a Loss Payee to receive any 
such proceeds payable under this Policy, no Loss Payee shall have any rights or obligations under 
this Policy or be deemed to be an Insured under this Policy, and the Underwriting Representative 
and the Insurer shall owe no duties to any such Loss Payee in connection with this Policy.

G. Benefit.  This Policy shall inure only to the benefit of the Underwriting Representative, the Insurer 
and Insureds and the respective successors and assigns of the foregoing, and no other person or 
entity shall have any legal or equitable right, remedy or claim under or in respect of this Policy 
(except as set forth in Section VIII of this Policy 
against the Seller).

H. Execution; Facsimile and Electronic Copies.  This Policy may be executed in two or more 
counterparts, each of which will be an original.  Delivery of an executed counterpart of a 
signature page to this Policy by facsimile, electronic transmission or scanned pages will be 
effective as delivery of a manually executed signature page to this Policy. 
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I. Service of Suit.

(i) The Insurer herein agrees to accept service by certified mail, for the purposes of arbitration 
or litigation, at the address as stated in Item 11 of the Declarations, effective upon receipt.

(ii) Further, pursuant to any statute of any state, territory, or district of the United States for 
which provision is made, the Insurer designates the Superintendent, Commissioner or 
Director of Insurance, or other officer specified for that purpose in the statute or his 
successor or successors in office, as the true and lawful attorney upon whom may 
be served any lawful process in any action, suit, or proceeding instituted by or on behalf of 
any Insured, and designates the above named as the person to whom the said officer is 
authorized to mail such process or a true copy thereof.  Upon receipt of process lawfully 
served, that official may mail such process to the Insurer at the address as stated in Item 
11 of the Declarations.

J. Rules of Nondisclosure.  In making any documents, information or materials available to the 
Insurer in connection with this Policy (including, without limitation, pursuant to Sections V and 
VI of this Policy), the Insureds expressly do not waive, compromise or otherwise diminish any 
attorney-client privilege or other privileges or protections associated therewith including without 
limitation any protection against disclosure afforded by or under the work-product doctrine, 
litigation privilege, joint defense doctrine, common interest doctrine, self-evaluative privilege, 

Rules of Nondisclosure
information contained therein shall be deemed to be an admission by any Insured to any third 
party of any matter whatsoever (including any violation of law or breach of contract).  The Insurer 
agrees that, but for the expectation that the documents, information and materials would remain 
privileged and confidential and subject to the Rules of Nondisclosure, no such exchange would 
take place.  The Insurer and the Insureds agree to maintain in confidence and to hold and assert 
applicable Rules of Nondisclosure with respect to any such documents, information and 
materials, which shall be protected to the full extent possible under law.  The Insurer shall 
cooperate in good faith with the Insureds to preserve the Rules of Nondisclosure and to minimize 
as much as possible any risk of waiver.  Nothing in this Policy shall be construed to require the 
waiver of any of the Rules of Nondisclosure, including without limitation the Fifth Amendment 
or similar protection, or require any action that could reasonably be expected to cause the waiver 
or loss of any Rules of Nondisclosure.

K. Severability.  If any term, provision, agreement, covenant or restriction of this Policy is held by a 
court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the terms, 
provisions, agreements, covenants and restrictions of this Policy shall remain in full force and 
effect and shall in no way be affected, impaired or invalidated in any way.

XIII. ACQUISITION AGREEMENT

The Insureds shall not (x) amend, supplement or rescind the Acquisition Agreement, (y) give any 
consent or waiver under the Acquisition Agreement or (z) grant any authority to do any of the 
foregoing, in each case, without the prior written consent of the Underwriting Representative (such 
consent not to be unreasonably withheld, conditioned or delayed) if such amendment, supplement, 

EXHIBIT A 
PAGE 35

Case 2:24-cv-01255   Document 1   Filed 02/14/24   Page 35 of 36   Page ID #:35



28

rescission, consent or waiver would actually rights or liabilities under this 
Policy.  For the avoidance of doubt, the foregoing shall not restrict, limit, or be used against the 
Insureds 
Section VII of this Policy or agreeing to settlements and judgments permitted by Section VII.B of this 
Policy.

XIV. FAILURE TO COMPLY

Any failure of the Insureds to comply with any of the provisions of Sections V through VIII of this 
Policy shall not relieve the Insurer of its obligations under this Policy except to the extent, and then 
only to the extent, the Insurer has been actually prejudiced thereby (with the Insurer having the 
burden of proving such actual prejudice on the Insurer); provided, however, that
obligations under Section VII.B of this Policy shall not be affected by the foregoing and (y) in no event 
may a Claim Notice be delivered to the Insurer later than the 60th day following the Policy Term.    

XV. TRADE SANCTIONS

This insurance coverage does not apply to the extent that trade or economic sanctions of the United 
States, the United Kingdom, the European Union or the United Nations prohibit the Insurer or any 
member of the 
insurance coverage hereunder. Whenever coverage provided by this Policy would be in violation of 
any U.S. economic or trade sanctions such as, but not limited to, those sanctions administered and 
enforced by the U.S. Treasury Department's Office of Foreign Assets Control, such coverage shall be 
null and void.

XVI. PREMIUM REFUNDS AND CANCELLATION

This Policy is nonrescindable, non-cancelable, and non-renewable and the Premium hereunder is 
earned fully on the Closing Date.
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	1. Zywave is a corporation, organized and existing under the laws of the state of Wisconsin, having its principal place of business in Milwaukee, Wisconsin.
	2. Zywave is informed and believes and thereon alleges that defendant Travelers Excess and Surplus Lines Company (“Travelers” or “defendant”) is a corporation, organized and existing under the laws of the state of Connecticut, having its principal pla...
	3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. section 1332 because the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between citizens of different states.
	4. Venue is proper in this District pursuant to 28 U.S.C. sections 1391(b) and (c) because defendant resides in this district for venue purposes and defendant is subject to personal jurisdiction in this district.
	THE INSURANCE POLICY
	5. Travelers issued a Buyer-Side Representations and Warranties Insurance Policy, no. 107504893 (the “Policy”), to Zywave in connection with Zywave’s acquisition in 2021 of ClarionDoor, Inc., a company based in Santa Barbara, California, which provide...
	6. Under the terms of the Policy, Travelers agreed to indemnify, reimburse and pay Zywave any and all Loss0F  in excess of an applicable $500,000 Retention that Zywave reported to Travelers during the policy period of November 23, 2021 (the closing da...
	7. The Policy broadly defines a “Loss” as “Damages,” as defined in the Acquisition Agreement related to any Breach.  “Breach” is defined in relevant part to include “(i) any breach of, or inaccuracy or misstatement in, any representation or warranty o...
	8. A covered “Loss” under the Policy also includes “Prosecution Costs,” defined as: “any reasonable fees, costs, charges, expenses (including the reasonable fees, costs, charges and expenses of attorneys, accountants, consultants, experts, and other p...
	9. Section XI.C. of the Policy contains a prevailing party attorneys’ fees and costs provision.
	10. Accordingly, under the Policy Travelers agreed to indemnify Zywave for any and all losses, fees and expenses that Zywave incurs related to any Breach of, or inaccuracy or misstatement in any representation or warranty of the Seller at the time of ...
	11.
	12. On November 22, 2022, Zywave submitted a notice of claim for indemnification to the Seller (“Seller Notice”) pursuant to the applicable provisions of the Acquisition Agreement. As described more fully in the Seller Notice, prior to the Closing Dat...
	13. As a result of these breaches, Zywave has sustained substantial losses, which it is informed and believes and thereon alleges are substantially in excess of the $10,000,000 limit of liability of the Policy.  In addition, Zywave has also incurred s...
	14. On November 29, 2022, Zywave gave notice in writing to Travelers of the Seller’s Breach (the “Claim Notice”) and included with its Claim Notice a copy of the Seller Notice describing in detail the Seller’s breaches of representations set forth Sec...
	15. On September 14, 2023, Travelers responded to Zywave’s tender of coverage by, among other things, admitting that the “Seller was likely in Breach of the representations made under Section 3.07(b) at Closing, specifically with respect to two Materi...
	16. Zywave realleges and incorporates by reference the allegations of paragraphs 1 through 14 of this complaint as though fully set forth herein.
	/ / /
	/ / /
	17. Zywave has incurred substantial Covered Losses relating to a Breach by the Seller of one or more of the representations made in Article 3 of the Acquisition Agreement.
	18. Zywave has complied fully with all the terms and conditions of the Policy on its part to be performed, except for any performance which was excused by Travelers’ conduct.
	19. Travelers has breached its contract of insurance with Zywave by refusing or failing to indemnify, reimburse or pay Zywave for its losses, fees and expenses related to the Seller’s Breach.
	20. As a direct and proximate result of Travelers’ breach of its contractual duties, Zywave has sustained substantial damages, all in amounts according to proof at the time of trial.
	21. Zywave realleges and incorporates by reference the allegations of paragraphs 1 through 19 of this complaint as though fully set forth herein.
	22. An actual controversy has arisen and now exists between plaintiff and defendant concerning their respective rights and obligations under the Policy.  Zywave contends that Travelers owes a duty to indemnify, reimburse and/or pay Zywave for all of i...
	a. Declare that Travelers owes a duty to indemnify, reimburse and/or pay Zywave for all of its losses, fees and expenses related to the Seller’s Breach in excess of the applicable retention of $500,000 subject to a limit of liability of $10 million;
	b. Declare that the measure of the covered Loss under the Policy is the difference between what Zywave paid the Sellers based upon incorrect information and what Zywave would have paid if it knew the truth about ClarionDoor’s business, its Material Co...
	c. Determine the amount owed by Travelers under the Policy to Zywave.
	1. On the first cause of action:
	a. Damages for all of plaintiff’s losses, fees and expenses related to the Seller’s Breaches; and
	b. Other policy benefits according to proof.

	2. On the second cause of action:
	a. For a declaration of the parties’ rights and duties as requested.

	3. On all causes of action:
	a. Costs and attorneys’ fees incurred herein;
	b. Prejudgment interest on all sums awarded; and
	c. Such further relief as the Court deems proper.




